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The fight 


on the doorstep 


HIS WAR can’t be won on battle- 
fields alone. One of the most critical 
campaigns of all must be waged right on 
the doorstep of every family in America. 


This is the fight against higher prices 
and higher wages. It’s a fight that must 
be won .. . or victories on battlefields 
will be meaningless. 


Your part in this fight won’t be easy. 
It will mean foregoing luxuries, perhaps 
doing without a few necessities. Tough? 
Maybe... but don’t say that where the 
veterans of Italy and New Britain can 
hear you! 


You want to do your part, of course. 
So do we all. . . farmers, laborers, white- 
collar workers, business executives. And 
the way to do your part right now is to 
observe the following seven rules for Vic- 
tory and a prosperous peace... 


1. Buy only what you NEED. And before 
you buy anything, remember that patri- 
otic little jingle: “Use it up. Wear it 
out. Make it do or do without.” 


2.Keep your OWN prices DOWN! If 
you sell goods, or your own time and~ 
labor, don’t ask for more money than you 
absolutely must! No matter who tries 


to talk you into asking more . . . don’t 
listen! 


3. No matter how badly you need 
something . . . never pay more than the 
posted ceiling price! Don’t buy rationed 
goods without giving up the required 
coupons. 


4. Pay your taxes cheerfully! Taxes 
are the cheapest way to pay for a war! 
The MORE taxes you pay now—when 
you have some extra money—the LESS 
taxes you'll pay later on! 


5. Pay off old debts. Don’t make any 
new ones! Get, and stay, square with the 
world! 


6. Start a savings account. Make regu- 
lar deposits, often! Buy life insurance. 
Keep your premiums paid up. 

7.Buy War Bonds. . . regularly and 
often! And hold on to them! Invest every 
dime and dollar you don’t actually 
NEED... even if it hurts to give those 
dimes and dollars up! 


HELP 
Use it up ... Wear it out. 


Makeitdo...Ordowithout. KEEP 


: 


A United States War message prepared by the War Advertising Council; approved by the Office of 
War Information; and contributed by the Magazine Publishers of America. 
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BANK BOND INVESTMENT 
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SECONDARY RESERVE 
MANAGEMENT 


By PAUL M. ATKINS 


Expert in Security Valuations 
Before the Courts and Board of Tax Appeals 


Special Liquidator of Securities for the 
Comptroller of the Currency, 1932-1937. 


Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 
Problem 

The Analysis of the Balance 
Sheet Position of a Bank 

The Analysis of the Income 
Position of a Bank 

The Analysis of the Past His- 
tory of a Bank 

The Evaluation of Securities 
—a General Discussion 

The Evaluation of U. S. Gov- 
ernment Securities 

The Evaluation of State and 
Local Government Securi- 
ties 

The Evaluation of Railroad 
Securities 

The Evaluation of Public 
Utility Securities 

The Evaluation of Industrial 
Securities 

Economic, Business and Poli- 
tical Factors 

Sources of Economic, Finan- 
cial and Political Informa- 
tion 

The Primary Reserves of a 
Bank 

Secondary Reserve Policies 
and Programs 

Investment Account Policies 
and Programs 

The Purchase and Sale of 


Securities 





T= one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in_ recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basi: concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 
Hanes, former President of the American 
Bankers Association, says, you must 
*“*know your bank.”’ 
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How V-Loans Back the Attack 


On every war front, the advance of 
Allied forces is greatly speeded by 
the skillful use of abundant effec- 
tive materiel. 

The manufacture of virtually all 
the nation’s war weapons has been 
facilitated by America’s banks. 
Their part in this vast production 
achievement is to make possible, 
through the extension of credit, 
the large payrolls of war workers, 


the purchase of raw materials and 
new machinery, as well as plant 
expansions. 

This service is extended through 
the medium of loans, including V 
and VT-Loans, in which the Gov- 
ernment participates. The New 
York Trust Company offers com- 
plete facilities for these, as well as 
other vital wartime services to 
American industry. 
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Co-ordinating Federal Income, Estate 
and Gift Taxes 


By ERWIN N. GRISWOLD 


The author is a professor at the Harvard Law School and 
says that he has long been a disciple of Mr. Scott. He feels that 
the trust is one of the great inventions of our law, which should 
not be eliminated by the stern necessities of taxing statutes. 

The article is reprinted by special permission from the 
January, 1944, issue of TAXES—The Tax Magazine—and is 
copyrighted by Commerce Clearing House, Inc, 


HE coordination of state and 
Federal taxes within the country 


is of concern to legislators, law- 


yers — accountants—business men, 
economists, and taxpayers in a vary- 
ing degree according to the intensity 
of their interest. We thave many 
taxes imposed by both state and fed- 
eral governments on the same sub- 
ject, such as income, inheritance, 
gasoline. We have also the problem 
of multiple taxation of the same 
property interests by several states. 
This has at various times been acute 
with respect to inheritance taxes, and 
it has caused a good deal of trouble 
and unfairness in the matter of state 
taxes on income. In many fields of 
state taxation we have to deal with 
the complicated, though now relax- 
ing, restrictions resulting from the 
commerce clause of the Federal Con- 
stitution. An individual or a business 
can avoid many of these problems by 
confining its activities within a single 
state. Thus, our taxing system often 


exerts pressure toward’ what has 
been called the Balkanizing of the 
United States. This is generally 
recognized to be a very unfortunate 
tendency, but the problem has been 
an intractable one. At times, one 
may hope that it is slowly working 


.itself out. But one has to be an opti- 


mist if he can hold this view for 
long. 

In this article, I want to point out, 
still another problem of coordination. 
This is in some ways fully as intri- 
cate as the problem of state and fed- 
eral tax coordination. It should, 
however, be easier to resolve, because 
it is primarily subject to one admin- 
istrative authority and one legislative 
authority. It involves coordination 
wholly within the federal taxing sys- 
tem, and thus it can be dealt with by 





1 These general problems are dealt with 
comprehensively in the Report of the Com- 
mittee on Intergovernmental Fiscal Rela- 
tions, Treasury Department, Washington, 
D. C., issued January I, 19438. 
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the Treasury and by Congress. What 
I am going to deal with is the prob- 
lem of the coordination of federal in- 
come, estate, and gift tax provisions 
with respect to trusts and other 
transfers of property. 

In the opening section of his 
treatise on Trusts, Mr. Scott makes 
special reference to the flexibility of 
the trust device. “A trust can be 
created for any purpose which is not 
illegal, which is not against public 
policy. The duties of the trustee 
are such as the creator of the trust 
may choose to impose; the interests 
of the beneficiaries are such as he 
may choose to confer upon them.’ 


Taxes in Frequent Contact with 
Trusts 


There are three major federal taxes 
which come into frequent contact 
with trusts and other transfers. 
This versatility of the trust is a great 
advantage, as far as the trust itself 
is concerned. But when the trust, 
in all its variations, meets up with 
the modern federal taxing statutes a 
picture of the greatest confusion re- 
sults. 

These are the income tax, the estate 
tax, and the gift tax. The first two 
of these have special provisions deal- 
ing expressly with the taxation of 
trusts. In the income tax, these are 
found in sections 166 and 167 of the 
Internal Revenue Code. In the estate 
tax they are found in sections 811(c) 
and (d) of the Code. These pro- 
visions, however, are not the same. 
They were worded somewhat differ- 
ently in the first place, and each has 
had a more or less independent his- 
tory. And when we come to the gift 
tax there are no provisions in the 
statute dealing specifically with 
trusts. Here the development has 
been left to the courts with not 
always happy results. 

The consequence of this diversity 
in the organization of the law is a 


21 Scott, Trusts (1939) 2. 
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great incongruity and uncertainty in 
the actual application of the taxes to 
property transfered in trust. Thus, 
if a person creates a trust, reserving 
the right to revoke it with the con- 
sent of the beneficiary of the income, 
the grantor is not taxable on the in- 
come, because section 166 says he 
shall not be taxable if his power to 
revoke is subject to the consent of a 
person having a substantial adverse 
interest. On the other hand, when 
the grantor dies, the trust property 
is includable in his gross estate, be- 
cause section 811 (d) imposes the 
estate tax where there is a power to 
revoke with the consent of anyone.* 
Thus we have the grantor free from 
income tax on property which never- 
theless remains a part of his estate. 


Certain Gifts Subject to Income Taz 


These diversities may be multi- 
plied. Where a person creates a 
trust the income of which is to be 
used to pay premiums on insurance 
on his own life, he is taxable on the 
income. It is so provided by section 
167 of the Code, and this result has 
been sustained by the Supreme 
Court.5 It has been held, however, 
that the value of the property in such 
a trust is not subject to estate tax.® 
And it has likewise been held that 
the full value of the property trans- 
ferred on such a trust is subject to 
the gift tax.’ Thus we have a 
situation where a person is required 





3 Many of these questions are discussed 
in 2 Paul, Federal Estate and Gift Tax- 
ation (1942) c. 17, especially §§ 17.03, and 
following. See also Warren, Correlation of 
Gift and Estate Taxes (1941) 55 Harv. L. 
Rev. 1; Greenfield, Correlation of Federal 
Income, Estate and Gift Taxes (1942) 16 
Temple L. Q. 194. ° 


4See Helvering v. City Bank Farmers 
Trust Co., 296 U.S. 85 (1935). 

5 Burnet v. Wells, 289 U. S. 670 (1938) . 

6 Estate of Sanson, 36 B. T. A. 651 
(19387) . 


7 Commissioner v. Beck’s Estate, 129 F. 
(2d) 243 (C. C. A. 2d, 1942). 
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to pay a gift tax on property because 
he has transferred it away, and yet 
he is still subject to the income tax. 
Last year the Supreme Court disre- 
garded Treasury practice and held in 
the Stuart® case that the income of 
a trust is taxable to the grantor if 
the trustee may use it for the support 
of the grantor’s minor children. But 
the Tax Court has recently held that 
the property transferred on such a 
trust is not to be included in the 
grantor’s estate on his death.? From 
this it follows presumably that a gift 
tax is due on the creation of such a 
trust. Again we have a situation 
where a person must pay a gift tax 
on the entire value of property al- 
though he remains fully taxable on 
the income from the property after 
he has made the gifts. Many more 
instances of this sort could be given, 
running through the range of Clif- 
ford trusts,!© Hallock trusts," trans- 
fers reserving a life interest, alimony 
trusts, the creation of joint interests 
or tenancies by the entireties,’* and 
so on through the endless varieties of 


provisions which may be included in, 


trusts. 

The incongruity is not so bad. Per- 
haps no one but a professor seeking 
symmetry and harmony throughout 
the law would worry himself unduly 
about it. But the uncertainty which 
these diversities create is very bad. 
There are many places in the income, 
state and gift taxes where no one can 
tell with any degree of assurance 


8 Helvering v. Stuart, 317 U. S. 154 
(1942). 

9 Estate of Douglas, 2 T. C. 487 (1943). 

10See Helvering v. Clifford, 309 U. S. 
$31 (1940), involving an irrevocable trust 
for a short period and with large powers 
of control retained to the grantor. 

11 See Helvering v. Hallock, 309 U.S. 106 
(1940), involving a transfer with the reten- 
tion of a reversionary interest. 

12 Cf. Lilly v. Smith, 96 F. (2d) 341 


(C. C. A. 7th, 1938), certiorari denied, 305 . 


U. S. 604 (1988); Commissioner v. Hart, 
106 F. (2d) 269 (C. C. A. 3d, 1939). 


what the tax consequences of a par- 
ticular transfer may be. This leads 
not only to extended, intricate, and 
more or less bootless litigation about 
past transfers, but it also means that 
lawyers must be very hesitant about 
advising the creation of any new 
trust. Many a trust has been created 
in the past with some clause which 
seemed harmless at the time, but 
which turned out later to be fatal so 
far as one or another of the taxes 
was concerned, It is not merely a 
question of knowing the law now. 
That is hard enough. It is a prob- 
lem of guessing how the law will 
stand three, six or ten years from 
now. Experience has shown that 
that is very dangerous. 

This, then, is the problem. Is 
there anything that we can do about 
it? One way to handle it would be 
to go over the existing statutes and 
remove certain of the inconsistencies 
which they contain. Then we can 
add some new provisions to take care 
of some of the special types of trusts 
to which I have referred, and then sit 
back to see how it works out. This 
sort of tinkering with the statutes 
seems to be to be of doubtful utility. 
It would undoubtedly help some, and 
it would be worth doing if we can do 
no more. But my own thought is 
that we can do more by undertaking 
to coordinate the income, estate and 
gift tax provisions with respect to 
transfers and trusts, so that a single 
test will in each case determine the 
application of each of the taxes to 
any particular trust or transfer. 


Greater Detail in Rules for 
Imposition of Tax Needed 


I have already put into print a 
suggested draft of how such a co- 
ordination might be caried out.1* Of 
course the proposals there made can 





13 Griswold, A Plan for the Coordination 
of the Income, Estate and Gift Tax Pro- 
visions with Respect to Trusts and Other 
Transfers (1942) 56 Harv. L. Rev. 337. 
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be improved upon. One of the rea- 
sons for publishing them was the 
hope that others might go over them 
and make them better. I need not go 
into the details of the plan here but 
will simply outline its general scope 
and method. 

The underlying basis of the pro- 
posals made is that the statute 
should prescribe in greater detail 
the rules for the imposition of the 
income tax with respect to every sort 
of transfer. In general, it seems to 
me, that a person may fairly be 
made subject to the income tax on 
any property which he has _ trans- 
ferred, until he has completely di- 
vested himself of any interest in it. 
This would be harsh as applied to 
many past transfers, and so the plan 
I propose would be applicable only 
to transfers made after it went into 
effect. With such a law already on 
the books, it would not be too much, 
it seems to me, to tell any grantor 
that he can avoid the income tax 
on any property which he owns only 
by making an outright transfer by 
which he reserves no interest in the 
property of any sort. He can still 
make transfers with an interest re- 
served, if he chooses, but they will 
not be effective to eliminate his in- 
come tax. He may decide before he 
makes the transfer whether the «ene- 
fit he desires to reserve is sufficiently 
important to make it worth the in- 
come tax. 


With this sort of a provision put 
into the income tax statutes, the es- 
tate and gift tax sections with re- 
spect to trusts can be put into very 
simple form. The gift tax law would 
provide that the gift tax is not pay- 
able as long as the grantor remains 
taxable on the income from property, 
and that the gift tax is payable 
whenever the grantor ceases to be 
taxable on the income, except at his 
death. And the estate tax provision 
would simply say that the estate tax 
is due wherever the grantor was 
taxable on the income from the prop- 


LAW JOURNAL 


erty at the time of his death. Thus, 
the estate and gift tax provision 
would merely incorporate by refer- 
ence the test applied in the income 
tax. A person would never pay gift 
tax until he ceased to be taxable on 
the income. If a transfer had been 
subjected to the gift tax, the grantor 
would not be taxed on its income, and 
it would not be subject to estate tax 
on his death. 


Such a plan, with whatever im- 
provements may be supplied, would, 
I think, not only coordinate the three 
taxes as applied to trusts and trans- 
fers, but would also simplify the 
taxing statutes, and: eliminate much 
of the uncertainty and confusion 
with which we are now plagued. 
There are a number of collateral 
problems which would have to be 
solved. One of these would be the 
question of the basis of property for 
the purpose of determining gain or 
loss on a sale. Another would be 
the possibility of eliminating the 
question of contemplation of death 
by providing that all gifts made 
within two years of death would be 
subject to the estate tax with a full 
credit for any gift that might have 
been paid. Such a provision would 
be logically indistinguishable from 
that held invalid in Heiner v. 
Donnan,* but it hardly seems pos- 
sible that that case would be followed 
now. 

It is far from clear that such a 
plan of coordination is the best ap- 
proach to the problem. Some might 
think it too sweeping a change from 
our present system of haphazard con- 
fusion. Others might think it too 
orthodox a way to deal with such a 
complicated situation. In any event, 
however, we may be on the way 
toward making some attack on the 
difficulties. There are at least two 
committees recently appointed to 
carry on active study of the prob- 
lem. One is a special committee of 





14 285 U.S. $12 (1932). 
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the Tax Section of the American Bar 
Association. The other is an ad- 
visory committee of lawyers which 
has been appointed by the Treasury 
Department. 

This advisory committee has held 
one meeting to date. It was purely 
preliminary and exploratory, and no 
definite conclusions of any sort were 
reached either by the committee 
members or by the Treasury repre- 
sentatives who met with them. I am, 
therefore, in no position to make any 
statement on behalf of the committee, 
nor to indicate any definite views or 
conclusions. I may, however, give 
some personal reactions for whatever 
they may be worth. 


In the first place, perhaps it would 
be fair to say that one might be able 
to detect an absence of concern in 
the Treasury for the present lack of 
coordination, and uncertainty, so far 
as the relation of the income tax with 
the other two taxes is concerned. It 
may be thought in some quarters 
that trusts are mostly used as tax 
avoidance devices, and that no one is 
in a very good position to complain 
if he can not find certainty in such 
an attempt. Mr. Paul inquired sev- 
eral years ago “whether tax avoiders 
have any standing in court to demand 
that there be certainty?’!® Since I 
have long been a disciple of Mr. 
Scott, I find myself feeling that 
many trusts are legitimate, that the 
flexibility of the trust is one of the 
great inventions of our law which 
should not be eliminated even by the 
stern necessities of taxing statutes, 
and it would be ‘a real step foward to 
provide some certainty for the legiti- 
mate creators of genuine trusts. Such 
an improvement in the certainty of 
our taxing statutes need not leave the 
door wide open for tax avoiders. Of 
course they will always have to be 
dealt with, and experience shows that 


15 Paul, Revocable Trusts and the In- 
come Tax, in Studies in Federal Taxation, 
Third Series (1940) 166, 211. 
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their ingenuity in taking unintended 
advantage of provisions written into 
the statute is very great. But the 
courts for many years have followed 
the practice of construing the taxing 
statutes according to their substance: 
rather than their letter, particularly 
where tax avoidance is involved. I 
wonder whether we have not reached 
a stage of maturity and experience 
with respect to the types of human 
situations to which trusts are applied 
so that we can write a statute which 
will leave very little scope for 
transactions which are not legiti- 
mate. 


Mr. Altman’s Proposal 


Even if we put the income tax 
aside, we still have the estate and 
gift tax to deal with. At the present 
time, many transfers are subject to 
both taxes.1® There is of course @ 





16 The notion, based on the unfortunate: 
decision in Estate of Sanford v. Com- 
missioner, 308 U.S. 39 (1939), that the two 
taxes are mutually exclusive in the case of 
gifts in contemplation of death, has now 
been repudiated by Smith v. Shaughnessy,. 
318 U. S. 176 (1943), and Robinette v. 
Helvering, 318 U. S. 184 (1948). 
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credit against the estate tax for gift 


tax paid; but the credit is not com- . 


plete, and often works out quite un- 
fairly. There is great uncertainty, 
and much litigation as to when the 
gift tax is due, particularly where 
the alleged gift arises out of a trans- 
fer involving some sort of a power, 
or the release of such a power. It 
has been forcefully suggested that 
we could eliminate some of these 
problems and simplify the taxing 
provisions by integrating the gift 
and estate taxes into one cumulative 
tax on all transfers. Under this plan, 
the estate tax would simply be the 
final instalment of the gift tax, fall- 
ing into the rate bracket determined 
by the aggregation of all the inter- 
vivos gifts with the property left at 
death. Such a plan of integration 
was advocated by Mr. Altman sev- 
eral years ago.? 

Although this plan would eliminate 
certain troublesome questions, such 
as that of contemplation of death, 
it would still leave a number of prob- 
lems. In the first place, it would 
still be necessary ‘to determine in a 
great many cases just when a trans- 
fer inter vivos had reached the stage 
that it was so far completed as to 
make it subject to the transfer tax. 
The combination of the two taxes 
would also mean a substantial in- 
crease in many cases in the amount 
of tax payable at the time of death, 
since the. property left then would 
be taxed at rates fixed in part by 
the amount of property which had 
been transferred before death. It 
might be desirable to allow a second 
exemption at the time of death in 


17 Altman, Integration of Gift and Estate 
Tazes, in Proc. Nat. Tax Ass’n (1939) 416. 
See also Altman, Combining Gift and Estate 
Taxes (1938) 16 Tax Mag. 259; Altman, 
Integration of the Estate and Gift Taxes 
(1940) 7 Law & Contemp. Prob. 331. See 
also Harriss, Gift Taxation in the United 
States (1940) 157; Magill, Federal Regu- 
lation of Family Settlements (1937) 4 U. of 
Chi. L. Rev. 265; Magill, The Impact of 
Federal Taxes (1948) 31-82. 
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order to ease the burden then some- 
what. This problem might be par- 
ticularly serious in the case of an 
individual who had given much away 
during prosperous years and then 
died with several dependents and a 
very small estate. 

Going even farther than this, it 
has been suggested that all three of 
the taxes should be integrated into 
one comprehensive tax on all re- 
ceipts. Thus everything which a 
person took in during a year, whether 
by way of income, or as donee or 
legatee or by inheritance would be 
treated together and taxed as a 
unit.1® Apart from possible legal and 
constitutional questions, such a 
scheme would run into very practical 
difficulties in trying to make some al- 
lowance so that the application of 
the graduated tax rates to an inherit- 
ance, which ordinarily would be 
bunched into one year, would not be 
ruinous for many taxpayers. The In- 
come Tax Act of 1894 did provide 
that inheritances should be taxed as 
income, but this never went into ef- 
fect, and we have no basis in ex- 
perience for such a tax. It has re- 
cently been pointed out that the tax- 
ation of inheritances as income “was 
an old idea proposed . . . some fifty 
years ago when nobody thought that 
an income tax would ever go beyond 
a five or eight per cent rate in the 
highest brackets.”?® 


The Treasury’s Concern Over 
Method of Disposing of 
Property 


One of the concerns of the Treas- 
ury, I believe, is with a method of 
disposing of property by which the 


18 See Simons, Personal Income Taxation 
(1938) c. VI. See also Bloch in “Economic 
Mobilization” published by the American 
Council of Public Affairs (1940) 6. 

19 Neuhoff, Trends of Taxation During 
and After the War, in Credit and Financial 
Management, July, 1948, referring to 
Haensel, War Taxation (1941) 19 Taxes 
67, 122. 
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estate tax is now avoided on a large 
scale. This is by the creation of a 
life estate followed by a remainder, 
or by several life estates with an ul- 
timate remainder when it is finally 
required by the rule against per- 
petuities.°° In this way, property 
can be made to skip a whole genera- 
tion, or even two or three genera- 
tions without paying any estate tax. 
This problem has been set out in 
clear relief by the recent amend- 
ments to the estate tax relating to 
powers of appointment. Those stat- 
utes provide that a settlor or testa- 
‘tor can create a life interest followed 
by a special power of appointment, 
and no tax will be due on the death 
of the life tenant. This provision, 
it seems to me, is proper as long as 
there is no tax on the termination of 
a life estate where there is no special 
power. But it does leave a means by 
which the estate tax on substantial 
amounts of property may be post- 
poned for many years, skipping at 


least a generation.”? 


20 It has been pointed out that such a dis- 
position by the judicious choice of a num- 
ber of lives to measure the time of final 
vesting, can be made effective over a period 
of more than a century in states following 
the common law rule against perpetuities. 
See Leech, Powers of Appointment (1938) 
24 A. B. A. J. 807, 809. ‘ 


21 See Eisenstein, Powers of Appointment 
and the Estate Tax (1948) 52 Yale L. J. 
494, 552-553: “The new statute places us 
upon the threshold of a basic truth which 
should have been faced many years ago. It 
is time to realize that trust settlements are 
an established form of ownership, and that 
the devolution of enjoyment from generation 
to generation, which it is the function of such 
settlements to safeguard, should be treated 
as a taxable event within the framework of 
the present statute or as a subject for a 
complementary levy. The skipping process 
does not inhere in powers; it derives from 
the tax favoritism based upon the life estate- 
remainder sequence. . . . The 1942 amend- 
ments will perform legion service if they 
transfer the attention lavished upon powers 
to the fundamental fallacy of the estate tax 
and the consequent skipping of one or more 
generations.” 
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Not only does our present, estate 
tax law provide this means for skip- 
ping the tax for a generation, but, 
by contrast, it also imposes a tax on 
many transfers within the same 
generation. If a man dies leaving 
all his property to his wife, an estate 
tax is due; and then another tax is 
due when she dies, at least if her 
death is more than five years after 
his. Thus we have a tax which may 
hit two or more times in the same 
generation in some cases, and yet 
skip two or more generations in other 
cases. This sort of a tax is hap- 
hazard and unscientific to say the 
least. Moreover, there are probably 
certain political consequences which 
may be worth noting. Most legisla- 
tors have wives who have been their 
partners in life and for whom they 
feel great concern to see that they 
are properly taken care of after the 
husband’s death. It is natural for 
a legislator to think of estate tax 
rates in terms of how they will af- 
fect his own estate, and in particular 
how they will affect the. provision 
which he can make for his wife. For 
this reason, it may be difficult to ob- 
tain increases in estate tax rates be- 
cause of their effect on transfers to 
wives, although such increases would 
be altogether proper with respect to 
transfers from one generation to the 
next. 


The English, Australian and 
New Zealand Provisions 


Thus we are confronted with the 
question whether we would not im- 
prove the estate tax if we could find 
some way to make it apply to all 
transfers from one generation to the 
next, but not to transfers within the 
same generation. Perhaps it might 
be possible to accomplish the first 
of these results by the adoption of 
some sort of a tax on the termination 
of a life estate. It would be diffi- 
cult to integrate such a tax with the 
present estate tax, although it could 
probably be done. There would ob- 
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viously have to be provision for col- 
lection of the tax out of the property 
which was subject to the life estate, 
and which passes to the remainder- 
man or to the next life tenant. We 
are reminded that the English, ‘Aus- 
tralian and New Zealand tax laws 
do provide for a tax on the termina- 
tion of a life estate. This approach 
is certainly worth careful explora- 
tion, though it does have some of the 
earmarks of a mere tinkering or 
makeshift adjustment of the present 
taxing statute. 

Another way to deal with the life 
estate-remainder situation, which can 
also be adopted to eliminate or re- 
duce the amount of tax on transfers 
within the same generation, is the 
adoption of an accessions tax, that 
is, a tax on the receipt of any prop- 
erty either by gift, or by bequest, de- 
vise or inheritance.2* Such a tax 
would be imposed on the recipient 
of the property and would be in lieu 
of the present gift and estate taxes. 
It would not be merely an ordinary 
inheritance tax because it would ap- 
ply to all inter vivos transfers as 
well as to those made at death. It 
would also be cumulative as in the 
case of our present gift tax. Under 
such a tax, each person would file 
an annual return of his non-income 
receipts, either by gift or because of 
the death of the transferor, and he 
would be required to pay a tax at a 
rate determined by the aggregate 
amount of such gifts or inheritances 
which he had received since the tax 
went into effect. Such a tax would 
be far fairer and far less haphazard 
than the present estate tax. It would 
determine the amount of the tax 
more nearly in accordance with 
ability to pay than is the case under 
the present law. It could be made 
to apply to the termination of a life 
estate, because the falling in of a 
remainder would be a receipt which 


22Cf. Magill, The Impact of Federal 


Taxes (1948) $8. See Simon, Book Review, 
in (1948) 10 U. of Chi. Law Rev. 502, 508. 


would have to be reported on an ac- 
cessions tax return. And it could 
provide for the elimination or the 
reduction of tax on transfers within 
the same generation by exempting 
all accessions by one spouse from an- 
other, or by providing a substantial 
cumulative exclusion with respect to 
such transfers. Where the recipient 
receives a life interest in property 
arrangements could be made so that 
he would pay his accessions tax out 
of each year’s receipts, instead of 
in a lump sum when his life interest 
begins.?* In this way his aggregate 
tax would be related to his actual 
benefit. If his life interest was in 
fact short, he would pay little tax. 
If his life interest lasted a long time, 
he would pay more in accordance 
with its length. At the present time, 
we blindly use the tables in valuing 
such interests, knowing full well that 
we are reaching only an average 
value, but using it because we do not 
know a better way. 

Such a tax could be administered 
much like the income tax. The re- 
cipients of property would make an 
annual return. (We might hope that 
such returns would be due on some 
day other than March 15th). Donors 
and executors could be required to 
make information returns and it 
would probably be possible to de- 
velop some means, if it were thought 
desirable, for collection at the source, 
so that donors and executors might 
have to withold the accessions tax, 
based on information furnished to 
them by the donees, at the time the 





23 Only the net amount of the annual 
income, after deducting the accessions tax 
payable on the income, would be subject to 
income tax. Otherwise, at present rates, the 
sum of the two taxes could often be greater 
than the total amount received. Or, perhaps, 
since the accessions tax is on the amount 
received, it should be imposed only on the 
net amount available to the recipient after 
the income tax en the total receipt had been 
paid. This would be merely a recognition 
of the fact that a gift of income is a less 
valuable benefit than a gift of principal. 
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gift or inheritance was paid over. 
Experience might show, however, 
that withholding at the source: was 
not necessary, and that the Commis- 
sioner’s general power to make jeop- 
ardy assessements would be enough 
to take care of such cases. 


Of course it is easier to suggest 
such a tax than it is to put it into 
workable form on paper. A number 
of problems will require close atten- 
tion and hard work. In the first 
place, there is the question of the 
transition from the present estate 
tax to a new acessions tax. How far 
can the accessions tax either legally 
or wisely be applied to receipts from 
the estate of decedents who have died 
while the present estate tax was in 
effect? It would seem that this prob- 
lem can probably be taken care of by 
providing some sort of a credit 
against the accessions tax for estate 
tax already paid. On the other hand, 
it would hardly be desirable to say 
that the falling in of a remainder 
should not be subject to the acces- 
sions tax to any extent merely be- 
cause the remainder was created be- 
fore the accessions tax was put into 
effect. There are some older cases 
which would point to this conclu- 
sion.2* But it is not clear that they 
would be applicable to the situation 
where we are not imposing a new tax 
but are effecting a broad transition 
from one general method or basis of 
tax to another.”® And if these cases 
should be found applicable, it is not 
clear that they would be followed 


now. 


If it were thought desirable, such 
an accessions tax could be graduated 
by factors depending upon the rela- 
tionship of the donor to the donee. 
It could even be graduated by factors 
determined by the aggregate size of 


24 Nichols v. Coolidge, 274 U. S. 531 
(1927); Coolidge v. Long, 282 U. S. 582 
(1981). 


25 Cf. Binney v. Long, 299 U. S. 280 
(19386) . 


LAW JOURNAL 225 


the grantor’s estate. Provisions of 
this sort would seem to me to intro- 
duce complexities and problems far 
greater than they would be worth. 
The question of the effect of the re- 
lationship between the donor and 
donee might better be taken care of 
by providing a non-taxable exclusion 
or cumulative exception which would 
eliminate the tax on a_ specified 
amount of transfers within the re- 
lationship which were thought to 
warrant such treatment. 

One of the problems of such a tax 
is its effect on the death taxes im- 
posed by the states. For many years 
the Federal estate tax was designed 
primarily to force the states to adopt 
death taxes. Until 1932, the 80% 
credit for state death taxes paid was 
applicable to all of the Federal es- 
tate Tax. Since that time we have 
had the Additional Estate Tax, 
which is not subject to the credit. But 
the credit against the basic tax re- 
mains, and. it is a substantial induce- 
ment toward maintaining state death 
taxes which will consume the full 
amount of the credit. 

It would be difficult to continue this 
credit device if the Federal tax were 
shifted to the form of an accessions 
tax. This is a tax which is peculiarly 
adopted to imposition on a Federal 
basis. Any effort to impose such a 
tax by the states would lead to seri- 
ous questions of jurisdiction to tax 
with a very real threat of double tax- 
ation. It would be desirable, there- 
fore, if the Federal government 
moved into this field, for the states to 
move out of it entirely. The loss of 
revenue from death taxes would be 
serious for the states, and they 
should not be asked to accept it un- 
less a full equivalent were given in 
return. Indeed, it is probable that 
they would not accept such a loss 
unless a full equivalent were made 
available. If the Federal govern- 
ment moves into this field, therefore, 
it ought to move out of a field which 
could be occupied by the states and 
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phenomenal growth 


of savings 
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“Between the beginning of 1941 and the end 
of March, 1943, individuals, unincorporated 
businesses, nonfinancial corporations, and state 
and local governments increased their holdings 
of cash, bank deposits, and government securities 
and reduced their short-term indebtedness by 40 
billion dollars,” says Sumner H. Slichter. “Next 
to the spectacular increase in production, this 
rapid piling up of. liquid assets is the most 
noteworthy economic development of the time.” 
As a framework of reference in consider- 
ing many postwar policies, he has analyzed 
this trend and its probable projection for 
the next three years, with conclusions of 
vital interest to you, in his new book. 
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which would yield an equivalent 
amount of revenue. A _ possibility 
that might be suggested would be the 
tax on gasoline. One bright boy has 
suggested that the Federal govern- 
ment would give up the sales tax to 
the states if they would yield all 
death and gift taxes to the Federal 
government! Thus we find that even 
this problem which on the surface in- 
volves Federal taxes exclusively actu- 
ally raises a serious question of the 
relationship of the Federal govern- 
ment to the states. The adoption of 
the credit provision into the estate 
tax was perhaps more unfortunate 
than we knew. Once such an elabo- 
rate structure is set-up and worked 
into the legislation of forty-seven 
states, it is very difficult to make a 
change no matter how desirable it 
may be. 


I have tried to discuss very briefly, 
here, some of the considerations in- 
volved in the problem of coordinat- 
ing the Federal income, estate, and 
gift taxes. I have not reached any 
definite conclusions. Instead I have 
endeavored to explore some of the 
lines along which thought might 
progress, with the hope that some 
one else might care to develop those 
thoughts and help to bring into a 
erystalized form some _ practical 
means for resolving the problems. 
For the problems are very real ones 
and very practical ones. From the 
point of view of the taxpayer and the 
practicing lawyer, the present sys- 
tem, or lack of system, is filled 
with many unfortunate uncertainties. 
From the point of view of the Treas- 
ury the present system has serious 
defects, particularly because of the 
wide gap for tax avoidance left open 
through the use of life estates and 

remainders, with or without the addi- 
tion of special powers of appoint- 
ment. If these problems, or any of 
them, can be resolved the structure 
and the fairness of the Federal tax- 
ing system will be significantly im- 
proved. 
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The Wartime Position of 
the Banks 


ERE seems to be general 

agreement that the period im- 
mediately following the war will 
be one of large demand for credit 
to supply working and investment 
capital, states the Guaranty 
Trust Company of New York in 
discussing the wartime position of 
the banks in the current issue of 
The Guaranty Survey, its monthly 
review of business and financial 
conditions in the United States 
and abroad. 

“Whole industries will have to 
be reconverted to peacetime pro- 
duction,” The Survey continues. 
“Inventories of commodities for 
civilian use will have to be re- 
plenished. There will probably 
be a great pent-up demand for 
many types of consumers’ goods. 
The branches of industry and 
trade upon which these demands 
will be made will require large 
amounts of working and invest- 
ment capital, and the normal 
sources of such capital are the 
commercial and investment bank- 
ing systems. 
~ “It is safe to assume that the 
banks, if given the opportunity, 
will be ready to meet all sound 
credit requirements during the 
post-war period and to accept all 
reasonable credit risks in connec- 
tion therewith. But the readjust- 
ment of our economy from a war- 
time to a peacetime basis will be 


a tremendous task, and one in 
which the Government must in- 
evitably play a leading part. The 
groundwork for its successful ac- 
complishment can be laid now by 
the formulation of tax programs 
and renegotiation policies that 
will permit industry to build up 
adequate reserves for the recon- 
version of facilities. Conditions 
of contract and employment ter- 
mination also will become an in- 
creasingly important question as 
time goes on. These are matters 
that require immediate attention, 
so that there cannot be any dan- 
ger of business entering the post- 
war period in such a financial po- 
sition that its further financing 
will not be a reasonable credit 
risk. 

“Even more important in the 
long run will, be the fiscal policies 
that the Government adopts when 
the war emergency is past. No 
one questions the necessity of 
large bugetary deficits in wartime. 
But the nation has been at war, 
or intensively preparing for war, 
for only three years; the national 
budget has been unbalanced for 
thirteen years. The’ position is 
sometimes taken that an internal 
public debt is no burden on the 
national economy as a whole, since 
it is a debt that ‘we owe to our- 
selves.’ This superficial view takes 
no account of the fact that the 
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carrying charges on the debt rep- 
resent a redistribution of income 
from the taxpayers, who include 
the millions of individual and cor- 
porate producers, to a relatively 
small group of bondholders. Taxes 
for debt service, therefore, te con- 
stitute a burden on productive en- 
terprise; and the burden may be- 
come so heavy that a large part 
of the incentive to production is 
lost. In that case the national 
debt, far from being no financial 
burden to the nation’s economy as 
a whole, becomes a burden out of 
all proportion to the amount of 
money directly involved. 

“The theory that prosperity 
can be induced by Government 
spending has been tried and found 
wanting. If deficit financing con- 
tinues after the war, its effect will 
be to force the banks, to that ex- 
tent, to finance the Government 
instead of private enterprise. In 
this way the necessary financing 
may be done; but, if pre-war ex- 
perience can be relied upon, such 
methods will not bring true pros- 
perity. They will bring only a 
repetition of the succession of 
half-hearted revivals, discourag- 
ing setbacks, and progressively 
impaired confidence that marked 
the pre-war decade. 


Problems of Readjustment 


“This does not mean, of course, 
that the Government can imme- 
diately relinquish its wartime par- 
ticipation and intervention in the 
business field and leave the na- 
tional economy to readjust itself. 
The transition will not be so 


THE BANKING LAW JOURNAL 


easily accomplished as that. The 
Government’s withdrawal should 
be carried on as rapidly as pos- 
sible of course. But, after such 
a period of industrial dislocation, 
credit expansion, price regulation 
and general economic regimenta- 
tion as the nation is now passing 
through, the reéstablishment of a 
foundation on which a _ sound 
peace-time economy can be built 
will require the most painstaking 
care; and it will necessitate every 
possible assurance that oppor- 
tunity in the post-war era will be 
commensurate with risk and that 
no unnecessary impediments will 
be placed in the way of honest en- 
terprise. 

“If these requirements are met, 
no fear need be felt that the bank- 
ing system will be unequal to its 
part in the task of post-war re- 
construction. Where additional 
banking capital is needed, it will 
be forthcoming, provided the ba- 
sic conditions indispensable to all 
sound business development are 
allowed to exist. ‘The question of 
banking capacity is only one phase 
of the broader problem of main- 
taining an economic environment 
in which business enterprise can 
carry on in the American tradi- 
tion. 


The War Outlook 


“The outlook for the banks dur- 
ing the remainder of the war 
period seems fairly clear. While 
the Government may obtain some 
additional revenue by further in- 
creases in tax rates, the amount 
that can be derived from this 
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source will probably be small in 
comparison with the huge totals 
of war expenditures. As long as 
the war continues on anything like 
its present scale, therefore, the 
bulk of the Government’s financial 
requirements must be supplied by 
lenders. And, although efforts to 
encourage purchases of Govern- 
ment obligations by non-banking 
investors will unquestionably con- 
tinue unabated and the public may 
be expected to respond on a scale 
comparable with that experienced 
thus far during the war period, 
it will probably be necessary to de- 
pend on the banks for a substan- 
tial part of the required funds. 
How large the aggregate burden 
may be will, of course, depend 
primarily on the duration and 
scale of military operations. 


“Fortunately, the commercial 
banks and the Federal Reserve 
banks are in a very strong posi- 
tion and will undoubtedly be able 
to meet any conceivable demands 
upon them. From the standpoint 


of ultimate financial stability, 
however, it is to be hoped that the 
final cost of the war will be much 
Jess than some of the current es- 
timates. It is highly essential in 
any event that the greatest pos- 
sible share of the total war cost 
be met from savings rather than 
from credit expansion and that 
every possible economy which will 
not actually interfere with the war 
effort be practiced. This applies 
to expenditures classified as for 
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war, as well as those placed in 
non-war categories. 


Role of Banks in the War Effort 


“The banks have, of course, ex- 
tended large amounts of credit to 
war industries. But the role of 
the banks in the war effort in- 
cludes a number of important ser- 
vices that are not reflected in the 
published reports. Among these 
are such functions as ration bank- 
ing, the sale of war bonds and 
stamps, participation in war loan 
campaigns, and the handling of 
foreign assets under wartime regu- 
lations. 

“The active part taken by the 
banks in financing the Govern- 
ment’s war needs has drastically 
affected the composition of their 
portfolios and the volume of their 
deposits. ‘The commercial banks’ 
holdings of Government securities 
have approximately doubled dur- 
ing the past year. Such holdings 
now constitute 71 per cent of the 
total earning assets of the report- 
ing member banks, as against 62 
per cent a year ago. Deposits 
have risen to totals far in excess 
of all previous records, showing 
an increase of 42 per cent during 
the last twelve months and 
amounting to more than double 
the figure at the end of 1929. The 
amount of money in circulation 
has increased correspondingly and 
is now 36 per cent larger than at 
this time last year.” 
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ERE is a new book for the bank 

credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
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United States As Drawee Barred from Recovery 
Against Indorser of Checks Bearing Forged 


Indorsement of Payee 


A drawee, including the United States, upon learning of 
the forgery of a payee’s name on checks issued by one of its 
governmental bureaus, must give prompt notice to prior par- 
ties. Failure.of drawee to notify prior parties resulting in 
payment of said checks bars the drawee from recovery against 
an indorser for the amounts of the checks bearing the forged 
indorsements. ‘This was decided in the case of United States v. 
First National. Bank of Chicago, U. S. Cireuit Court of Ap- 
peals, 188 Fed. Rep. (2d) 681. 

The United States, the plaintiff in the instant case (herein- 
after referred to as the government), through various agents 
drew twenty-two pension checks in the name of a veteran, one 
Louis Woodall, as payee. Woodall had died on November 11, 
1927. The checks drawn covered the period between Decem- 
ber 4, 1927 to July 31, 19384. The checks were drawn on the 
Treasurer of the United States and were collected through the 
government’s fiscal agent, The Federal Reserve Bank of Chi- 
cago. None of these checks were presented directly to the 
defendant bank. They came to it for collection. The prior in- 
dorser of seventeen of the checks, a bank, closed on July 22, 
1982, and all other creditors whose claims were not filed before 
October 15, 1982 were barred. Another bank, also a prior in- 
dorser on one check was closed on March 16, 1938. Another 
prior indorser, a bank, closed about December 29, 1932. One 
Blanton, an indorser on eight checks died in 1984 and the 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 552. 
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balance of his estate was distributed on April 27, 1934. Three 
other individual indorsers or witnesses on a number of checks 
were not possessed of any means to respond against them on 
March 27, 1935. A corporation owned solely by an individual, 
an indorser of one check, died in 1932 leaving no assets. The 
only prior indorsers still solvent were two banks, one of which 
indorsed two checks and the other indorsed one check. Each 
of these checks bore the forged signature of “X Louis Wood- 
all” plus one or more succeeding indorsements at the time de- 
fendant received them. On various dates between December 9, 
1927 and August 4, 19384, the defendant bank collected the 
checks crediting the accounts of the transferor, i. e., the im- 
mediate prior indorser; it did not keep the proceeds. Defendant 
indorsed the checks with the usual indorsement stamp, making 
the checks payable to the order of any bank and guaranteeing 
all prior indorsements. About December 18, 1927, an under- 
taker filed a claim, together with a death certificate, with the 
Veterans’ Bureau for burial charges of Louis Woodall, the 
payee named in all of the checks involved in the instant case. 
Subsequent thereto the Veterans’ Bureau allowed said burial 
claim and paid it. The Bureau of Pensions, which authorized 
the issuance of pension checks, and the Veterans’ Bureau 
charged with the function of paying burial charges of veterans 
were separate and distinct government bureaus and were not 
combined until August, 1984, at or about which time it was 
first noticed that the pension checks in the instant case had 
been improperly issued in the name of Louis Woodall, since 
November 1927. Notice of the death of said payee was there- 
upon referred to various government bureaus and finally to 
the Federal Reserve Bank of Chicago. On March 27, 1935, the 
Federal Reserve Bank of Chicago notified the defendant bank 
of the facts and shortly thereafter made demand upon the de- 
fendant bank for return of the sums paid upon the checks. 
The defendant refused to do so. This was the first notice de- 
fendant bank had of the forgeries or of the death of the payee. 
The government thereupon brought this action against the 
bank to recover the amounts disbursed in payment of said pen- 
sion checks. There was a judgment for the defendant and 
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plaintiff appealed therefrom. On appeal the judgment of. the 
lower court was affirmed. 

The court held that inasmuch as the Veterans’ Bureau had 
received the death certificate and claim for burial charges of 
Woodall, and ultimately paid said charges, the Bureau of Pen- 
sions, another government agency, was chargeable with knowl- 
edge of the death of Woodall, nowithstanding the govern- 
ment’s contention that there was no legislative enactment which 
required government bureaus to interchange information. The 
government assumed all the responsibilities of private persons 
under similar circumstances when it issued the checks. The 
court further held that the government on learning of the for- 
gery on the payee’s name like any other drawee was obliged 
to give prompt notice to prior parties, and if it failed to do so 
and was subsequently damaged thereby, the drawee was bar- 
red from recovery against the defendant bank, as indorsee, who 
had lost its recourse against most of the prior indorsers before 
being notified of the forgery. It was also held that since the 
government had knowledge of Woodall’s death, it could not be 


said that the forgery was discovered in August 1984. “Dis- 
covery” means finding something previously unknown. In 
view of the fact that the government had actual knowledge of 
the death of Woodall when it issued the pension checks, it 
could not recover from the defendant bank the amounts dis- 
bursed in payment of the checks containing the forged indorse- 
ments of the payee, Woodall. In its opinion, the court said: 


Plaintiff contends that no duty rested on the Veterans’ Bureau to 
inform the Pension Bureau, because there was no legislative enactment 
requiring Government officers, agents, and employees to interchange 
such information. True, but we cannot agree that a statute was 
necessary to establish such a duty. It is reasonable to conclude that 
upon the-payment of claims for funeral expenses, the Veterans’ Bureau 
would be greatly interested in checking with its related department of 
pensions to see that such pension payments were terminated. The 
exercise of reasonable care by a businessman would suggest that the 
death be reported to the Pension Bureau. Since the United States 
does business on business terms, United States v. National Exch. Bank 
of Baltimore, 270 U. S. 527, 584, 46 S. Ct. 388, 70 L. Ed. 717, and 
its agent failed to give such notice, the Pension Bureau is chargeable 
with knowledge which it should have received. Any other holding 
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would allow the Government as principal to benefit by its agent’s or 
employee’s negligence. The administrative aspects of this problem are 
not for this court but for Congress, United States v. National Exch. 
Bank of Baltimore, 4 Cir. 1 F. 2d 888, 890, and possibly Congress 
-could have granted relief from the necessity of giving notice to the 
Pension Bureau of a veteran’s death, but no such statute was in effect 
at the time Woodall died. 


We do not regard the war risk insurance cases cited by plaintiff 
in support of its contention that the Pension Bureau had no notice 
of the death of Woodall, as controlling. ‘Those cases are distinguish- 
able on their facts. Moreover, the insured’s misrepresentation in each 
of them, which came to light from information either in the records 
of another department or an the same department involved in the 
payment of the death claim and thus was claimed to be notice 
preventing the beneficiary from receiving the insurance money on the 
subsequent death of the insured, did not amount to forceful notice 
of the simultaneous extinguishment of a right as did the death certifi- 
cate of Woodall in this case. In other words, plaintiff’s agent who 
learned of Woodall’s death ipso facto knew that if he had been 
previously receiving pension checks, he no longer was entitled to 
receive them, and it was his duty, or that of his superior, to see that 
notice was given to the disbursing authority to cease sending the 
checks, whereas in those cases, the information on the blank that ap- 
plicant was free from disease did not carry on its face a warning that 
a previously existing right had ceased to exist. On the contrary, in 
those cases it was only subsequently that the misrepresentation became 
evident. And so far as the employee who received the application 
blanks in those cases knew, the representations made therein were true. 
On the basis of United States v. Kelly, 9 Cir., 186 F. 2d 823, it would 
seem that a section of a department may not be segregated from the 
rest of the department, and notice to it is notice to the whole depart- 
ment. In the instant case, the departments were so closely related 
that facts, such as deaths, reported to one were necessarily impor- 
tant to the other. Accordingly, the so-called separate departments 
were similar to different sections of a single department. Three years 
after Woodall’s death, they were consolidated into the Veterans’ Ad- 
ministration which further tends to show their close relation. 


The cases cited by plaintiff do not hold that the Government is 
not bound by the negligence of its employees where it becomes a party 
to commercial paper. On the contrary, the authorities are uniform 
in holding that the Government assumes all the responsibilities of 
private persons under similar circumstances when it issues commercial 
paper. Cooke v. United States, 91 U. S. 389, 23 L. Ed. 237; United 
States v. National Exch. Bank of Baltimore, 270 U. S. 527, 46 S. Ct. 
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388, 70 L. Ed. 717; United States v. Guaranty Trust Co. of New 
York, 293, U, S. 340, 350, 55 S, Ct. 221, 79 L. Ed. 415, 95 A. L. R. 
651; Clearfield Trust Co. v. United States, 318 U. S. 363, 369, 63 
S. Ct. 573, 87 L. Ed.—. 


One of these responsibilities is that the drawee on learning of 
the forgery must give prompt notice to prior parties. If the drawee 
fails to do so and damage results, recovery by the drawee is barred, 
Clearfield ‘Trust Co. v. United States, 318 U. S. 363, 369, 63 S. Ct. 
573, 87 L. Ed. —; and “The fact that the drawee is the United 
States and the laches those of its employees are not material.” Id., 318 
U.S. at page 369, 63 S. Ct. at page 576, 87 L. Ed. —. The decision 
in the instant case hinges on when the Government learned of the 
forgery. Plaintiff insists that it did not learn that the payee’s en- 
dorsements were forgeries until August, 1934, when the folder of the 
Veterans’ Bureau relating to the death benefits of Louis Woodall 
was combined with that of the Bureau of Pensions relating to Wood- 
all. Hence, plaintiff argues, there was no delay after the forgery 
was discovered which resulted in damage to defendant for the reason 
that the damage had already occurred. We cannot agree with plain- 
tiff’s view, for, as we have explained above, plaintiff must be held 
to have had knowledge of Woodall’s death long before 1934. Even 
plaintiff concedes that defendant was damaged because prior endorsers 
that would have been good for the money prior to the depression of 
1931 through 1933, were no longer solvent. For example, defendant 
acted as agent for the Reliance Bank & Trust Company, or its pred- 
ecessor, the Reliance State Bank, in collecting checks aggregating 
$1,610. This bank was closed on June 18, 1932. Hence this bank 
was closed some five years after the Government had Woodall’s death 
certificate on file and two years after the consolidation of the Veterans’ 
Bureau and the Pension Bureau. Other checks had prior endorse- 
ments of other banks which were good for the claims in the early 
thirties but by reason of failures or other weakened financial condition 
were not available to defendant when it received notice from plaintiff 
in 1935. It is clear that on 19 of the checks no notice of the forgeries 
reached defendant until defendant had lost its recourse against prior 
endorsers thereon. Hence the damage occasioned by the delay was 
clearly established, and the case falls within the rule laid down in 
the Clearfield Trust Co. case, that a drawee who does not give prompt 
notice, on learning of the forgery, may not recover if damage results 
from the delay. 


In the Clearfield case the Supreme Court cited with approval 
United States v. National Rockland Bank, D. C., 85 F. Supp. 912, 
which is similar to the case at bar. There, the plaintiff had received 
and filed in its records, concerning the veteran, a death certificate. 
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Checks were issued in the veteran’s name, and his name, as payee, 
was forged to them. The defendant bank had no notice of the payee’s 
death for several years after the United States had knowledge of the 
forgeries. Since the failure to give such notice destroyed the bank’s 
opportunity to seek indemnity from prior endorsers because of their 
changed financial circumstances, the Government was precluded by 
laches from recovering the amount of the drafts. Also compare United 
States vy. National City Bank of.New York, D. C., 28 F. Supp. 
144, 150. 


Nor do we think the cases urged by plaintiff are controlling here. 
The Supreme Court carefully explained United States v. National 
Exch. Bank, 214 U. S. 302, 29 S. Ct. 665, 53 L. Ed. 1006, 16 Ann. 
Cas. 1184, in the Clearfield Trust Co. case, 318 U. S. 363, 369, 63 . 
S. Ct. 573, 87 L. Ed. —, and the case of Ladd & Tilton Bank v. 
United States, 9 Cir., 30 F. (2d) 334, is perfectly consistent with our 
view. Since in the instant case the Government had knowledge of 
Woodall’s death, it cannot be said that the forgery was discovered 
in August, 1934. “Discovery” means finding something previously un- 
known. If the Government already knew of the forgery either in 1927 
when the death certificate was received by the Veterans’ Bureau and 
notice should have been given to the Pension Bureau, or in 1930 when 


the bureaus were consolidated, 'then obviously the forgery could not be 
“discovered” in 1934. A dead man cannot endorse checks. 


Equitable considerations also dictate that judgment in this case 
should be for the defendant. Defendant was in no way benefited by 
collecting these checks. It retained no part of the proceeds collected 
from the plaintiff. 

Finally, plaintiff contends that since three checks have a prior 
endorser on them which has not been shown to be insolvent, namely, 
the one on which the Merchants Currency Exchange is a prior en- 
dorser and the two on which the Liberty Bank of Chicago is a prior 
endorser, it should be allowed to recover on them. However, we think 
the cases cited to support this position are all distinguishable in that 
in none of them did it appear that the Government had actual knowl- 
edge of the death of the payee when it issued the checks. Having such 
knowledge, we think the United States was culpably negligent in issuing 
them. Having set in motion the machinery which resulted in the loss, 
it may not now recover from the defendant thereon. Compare United 
States v. First Nat. Bank & Trust Co. of Oklahoma City, D. C., 17 
F. Supp. 611, 613; Security-First Nat. Bank of Los Angeles v. United 
States, 9 Cir., 103 F. (2d) 188, 191. 


‘ 
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Deductions for Charitable Remainder Disallowed 
Because of Possibility of Invasion 


Ozro M. Field died in Massachusetts in 19386, leaving a gross 
estate of some $366,000. In his will he provided, after certain 
minor bequests, that the residue of his estate be held in trust, 
the income to go to his wife for life, and on her death all but 
$100,000 of the principal to go “free and discharged of this 
trust” to certain named charities. Under the trust set up by 
the will, the trustee, petitioner here, was authorized to invade 
the corpus “at such time or times as my said Trustee shall 
in its sole discretion deem wise and proper for the comfort, 
support, maintenance, and/or happiness of my said wife, and 
it is my wish and will that in the exercise of its discretion with 
reference to such payments from the principal of the trust fund 
to my said wife, May L. Field, my said Trustee shall exercise 
its discretion with liberality to my said wife, and consider her 
welfare, comfort and happiness prior to claims of residuary 
beneficiaries under this trust.” In 1987 the trust realized gains 
of $100,900.31 from the sale of securities in its portfolio. In 
filing estate and income tax returns petitioner, which was also 
Mr. Field’s executor, sought to deduct $128,276.94 from the 
gross estate and the $100,900.31 from the 1937 income 
of the trust, on the theory that those sums constituted 
portions of a donation to charity and were therefore deductible 
respectively under § 308 (a) (8) of the Revenue Act of 1926, 
44 Stat.'72, 26 U.S.C. A. Int. Rev. Acts, page 282 and § 162 
(a) of the Revenue Act of 1936, 49 Stat. 1706. 

The Supreme Court decided: the issues against the tax- 
payer and affirmed 132 Fed. Rep. (2d) 488, which had reversed 
45 BTA 270. It was held that the charitable bequests were 
unascertainable at the date of testator’s death, and hence their 
value could not be deducted from the gross estate in comput- 
ing the estate tax, notwithstanding wife’s previous mode of 
life was modest and her own resources substantial. The de- 
duction for income tax purposes was also disallowed. In view 
of the explicit requirement of the statute that the income be 
permanently set aside, there was no occasion for the income 
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tax deduction of sums whose ultimate charitable destination 
was so uncertain. Merchants National Bank of Boston v. 
Commissioner of Internal Revenue, United States Supreme 
Court, 64 Sup. Ct. Rep. 108. In its opinion, the court said: 


In this case the taxpayer could not sustain that burden. De- 
cedent’s will permitted invasion of the corpus of the trust for “the 
comfort, support, maintenance and/or happiness of my wife.” It 
eapnel the trustee to be liberal in the matter, and to consider her 

“welfare, comfort and happiness prior to the claims of residuary 
beneficiaries,” i. e., the charities. 

Under this will the extent to which the principal might be used 
was not restricted by a fixed standard based on the widow’s prior 
way of life. Compare Ithaca Trust Co. v. United States, 279 U. S. 
151, 49 S. Ct. 291, 73 L. Ed. 647. Here, for example, her “happiness” 
was among the factors to be considered by the trustee. The sums 
which her happiness might require to be expended are of course af- 
fected by the fact that the trust income was not insubstantial and that 
she was sixty-seven years old with substantial independent means and 
no dependent children. And the laws of Massachusetts may restrict 
the exercise of the trustee’s discretion somewhat more narrowly than 
a liberal reading of the will would suggest, although that is doubtful. 
Cf. Dana v. Dana, 185 Mass. 156, 70 N. E. 49, and compare Spar- 
hawk v. Goldthwaite, 225 Mass. 414, 114 N. E. 718. Indeed one 
might well “guess, or gamble . . . or even insure against” the principal 
being expended here. Cf. Humes v. United States, supra [276 U. S. 
487, 48 S. Ct. 348, 72 L. Ed. 667]. But Congress has required a 
more reliable measure of possible expenditures and present value than 
is now available for computing what the charity will receive. The 
salient fact is that the purposes for which the widow could, and might 
wish to have the funds spent do not lend themselves to reliable pre- 
diction. This is not’a “standard .. . fixed in fact and capable of being 
stated in definite terms of nang? Cf. Ithaca Trust Co. v. United 
States, supra. Introducing the element of the widow’s happiness and 
instructing the trustee to exercise its discretion with liberality to make 
her wishes prior to the claims of residuary beneficiaries brought into 
the calculation elements of speculation too large to be overcome, not- 
withstanding the widow’s previous mode of life was modest and her 
own resources substantial. We conclude that the commissioner prop- 
erly disallowed the deduction for estate tax purposes. 

The deduction for income tax purposes stands on no better footing. 
Congress permitted a deduction of that part of gross income “which 
pursuant to the terms of the will . . . is during the taxable year... . 
permanently set aside” for charitable purposes. In view of the explicit 
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requirement that the income be permanently set aside, there is cer- 
tainly no more occasion here than in the case of the estate tax to per- 
mit deduction of sums whose ultimate charitable destination is so 
uncertain. 


Bank Not Liable to Depositor for All Forged 
Checks Paid 


A bank is bound to know the signatures of its customers and 
cannot charge the amount of forged checks paid by it against 
the account of a depositor whose name is forged unless such 
payments are properly attributable to the negligence of the de- 
positor which misleads the bank into paying such forged checks. 

When a bank is negligent in the payment of a series of 
forged checks over a long period, it will not be excused merely 
by reason of the fact that negligence is also attributable to the 
depositor, unless the depositor’s negligence is shown to have 
been the proximate cause of the conduct of the bank in paying 
such checks and of the resultant damage to it by reason thereof. 
A bank in such event is liable solely for the forged checks paid 
prior to the date of the first monthly statement. This was de- 
cided in the case of Atlas Metal Works v. Republic Nat. Bank, 
Court of Civil Appeals of Texas, 176 S. W. Rep. (2d) 350. 

Plaintiff employed one Kimery in January of 1940 to serve 
as an assistant bookkeeper. In June of 1940 plaintiff assigned 
to him the additional duty of examining the canceled checks re- 
turned by the defendant bank, wherein plaintiff was a deposi- 
tor, and of reconciling the monthly bank statements with the 
plaintiff’s books. The canceled checks and a statement of the 
plaintiff’s bank account were delivered each month by the bank. 
They were received by either the secretary-treasurer or the head 
bookkeeper, who turned them over to Kimery for examination 
and reconciliation as aforesaid. From June, 1940, until June, 
1941, Kimery forged checks drawn upon plaintiff’s account in 
the defendant bank in the total amount of $5,213.57. In order to 
cover up the forgeries Kimery obtained a duplicate key to plain- 
tiff’s post office box. He would pick out certain letters which he 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 550. 
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knew contained checks payable to plaintiff, and would deposit 
these checks in plaintiff’s bank account, but would not post them 
on plaintiff's books. The amounts of such deposits would 
approximately equal the amounts of the forged checks. Kimery 
then would take the forged checks from those returned by the 
bank and destroy them. By running off false adding machine 
tapes, he would make the bank balances appear to correspond 
with plaintiff’s books. The head bookkeeper would check the 
totals submitted to him by Kimery. Ultimately the forgeries 
were discovered. Plaintiff thereupon brought suit against the de- 
fendant bank to recover the sums paid on the forged checks 
drawn on plaintiff's account. Upon trial before a jury, the 
findings of the jury were in substance: (1) ‘The bank was negli- 
gent in failing to discover the forged signatures. (2) Such 
negligence was a proximate cause of plaintiff's loss, (3) Plain- 
tiff assigned solely to Kimery the duty to examine the can- 
celed checks and reconcile the monthly statements received by 
plaintiff from the bank. (4) Plaintiff failed to examine the 
canceled checks returned by defendant on July 1, 1940, and 
each succeeding month thereafter, within a reasonable time. 
(5) Such failure to examine the returned checks was negli- 
gence. (6) Such negligence was a proximate cause of plain- 
tiff’s loss subsequent thereto. (7) After the return of the 
June, 1940, statement and each month thereafter, plaintiff 
failed to discover within a reasonable time the deposits credited 
to plaintiff on the monthly statements which were not shown on 
plaintiff’s books. (8) Such failure was negligence. (9) Such 
negligence was a proximate cause of plaintiff’s losses occurring 
subsequently thereto. Upon the verdict of the jury the trial 
court rendered judgment allowing to plaintiff a recovery for 
the checks forged during the first month, but not for those 
forged thereafter. Plaintiff appealed therefrom contending 
that he should have been allowed judgment for all of the 
forgeries. Plaintiff also contended that errors were committed 
which required that the case be reversed and removed for a 
new trial. Some of plaintiff’s contentions of errors committed 
were as follows: Plaintiff’s motion for judgment on the verdict 
should have been sustained because the jury found that the 
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bank was negligent in failing to detect the forgeries; that the 
defense urged by the bank was one of estoppel, and that such 
defense could not be urged here in view of the finding that the 
bank itself was negligent; that the whole question is one of 
negligence and proxmiate cause, that the bank’s negligence in 
failing in the first instance to discover the forgeries was the 
proximate cause of the loss, and that any negligence of the 
plaintiff thereafter committed could not have been the proxi- 
mate cause of the loss. 

On appeal the judgment of the trial court was affirmed. It 
was held that the fact that defendant bank was negligent in 
failing todetect the forged checks drawn upon plaintiff's 
account did not preclude a defense by the defendant bank based 
upon the plaintiff’s negligence in failing to examine returned 
canceled checks and monthly statements on the theory that the 
defense was one of equitable estoppel which could not be inter- 
posed by one (defendant bank) who itself had been negligent. 
Upon the findings that the defendant bank was negligent in 
failing to discover forged signatures on checks drawn upon 
plaintiff’s account, and was a proximate cause of the plaintiff's 
loss, and the fact that plaintiff failed within a reasonable time 
to examine returned checks and monthly statements was a 
proximate cause of plaintiff’s subsequent losses, the court held 
that the plaintiff was entitled to recover from the defendant 
bank for the checks forged during the first month, but that 
plaintiff could not recover for those subsequently forged dur- 
ing the twelve month period within which Kimery forged 
checks. ‘The court also held that the admittance by the trial 
court of hearsay evidence concerning other forgeries. by Kimery 


was harmless and not prejudicial to the plaintiff. In its opinion, 
the court said: 


All of the decisions appear to announce the rule that a bank de- 
positor owes some character of duty to examine canceled checks and 
statements delivered to him by the bank, and that it is possible for the 
depositor to lose his right to recover for wrongful payment of forged 
checks by failure to examine his returned checks and statements and 
to report errors to the bank. The difficulty appears to have been in 
applying this general idea to specific cases. The language in some of 
the opinions is not altogether clear, and in some of them may be found 





244 THE BANKING LAW JOURNAL 


remarks which seem to support plaintiff’s contentions in the case before 
us. For example, in Coleman Drilling Co. v. First National Bank, Tex. 
Civ. App., 252 S. W. 215, 216, writ of error refused, the bank was 
found guilty of negligence in failing to detect the forgeries, and the 
depositor was found guilty of negligence in failing to call for and 
obtain his canceled checks and statements for a period of eight 
months, during which time the forgeries were committed. Plaintiff was 
allowed a recovery for all of the forgeries. The appellate court held 
that a recovery for all of the forgeries was sustainable upon either of 
two grounds: 

First, it held that the plaintiff was not to be denied a recovery 
upon any ground of estoppel, arising out of the failure to call for and 
examine his checks and statements, because the bank was itself guilty 
of negligence, saying in part: 

“Now one principle of estoppel, as stated by Pomeroy in his work 
on Equity Jurisprudence (section 813), is that— 

“The part who claims the benefit of an estoppel must not only 
have been free from fraud in the transaction, but must have acted with 
good faith and reasonable diligence; otherwise no equity will arise in 
his favor.’” 

Second, the court held that the bank was in no position to claim 
that the depositor’s negligence caused the loss, because the bank’s own 
negligence contributed’ to the loss. So, the court held, the same result 
would be reached whether the bank’s defense was predicated upon 
estoppel or upon negligence. 

If the Coleman Drilling Co. case stood alone, we might feel com- 
pelled to follow it, in view of the recognition given by the Supreme 
Court in refusing the writ of error, but we believe that the expressions 
contained in the later opinion, by the Commission of Appeals, expressly 
adopted by the Supreme Court, are at variance with conclusions which 
might otherwise be reached from a study of the Coleman Drilling Com- 
pany case, and that the latter case must be followed. Southwest Na- 
tional Bank v. Underwood, 120 Tex., 83, 36 S. W. 2d 141, 142. 

In the last mentioned case it is said: “A bank is bound to know the 
signatures of its customers and cannot charge the amount of forged 
checks paid by it against the account of the depositor whose name was 
forged unless such payments are properly attributable to the negligence 
or other fault of the depositor which misled the bank into paying such 
forged checks. 7 C. J. pp. 683, 688.” 

It is also said: “Where the bank is negligent in payment of forged 
checks, it will not be excused merely by reason of the fact that negli- 
gence is also attributable to the depositor, unless the depositor’s negli- 
gence is shown to have been the proximate cause of the conduct of the 
bank in paying such checks and of resultant injury to it by reason 
thereof.” 
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The court held that the bank was liable in any event for the forged 
checks paid prior to the date of the first statement. Such was the 
effect of the judgment in the case now before us. 

Citing another case, the court says: “The depositor’s negligence 
is immaterial unless it is of a kind that directly and proximately affects 
the conduct of ‘the bank in the performance of its duties.” 


The court approves the holding in Weinstein v. National Bank, 69 
Tex. 38, 6 S. W. 171, 5 Am. St. Rep. 23, to the effect that it is a 
question for the jury to determine, under appropriate instructions, 
whether the bank was prejudiced by the negligence of the depositor in 
failing to discover and detect the forgery. In the case now before us 
the jury found that the negligence of the depositor was a proximate 
cause of the losses occurring after the delivery of the monthly state- 
ments. 


After observing that most cases like this one result from forgeries 
committed by trusted employees, the court says: “In such cases, after 
his passbook has been balanced and returned to the depositor with 
any of the forged or fraudulently altered checks, the authorities prac- 
tically agree that, in ‘the absence of negligence on the part of the bank, 
the failure of the depositor to notify the bank within a reasonable time 
that such checks have been forged or fraudulently altered will, if the 
delay is caused by his negligence in not using due care and diligence 
in examining the passbook or statement and vouchers, or in giving 
notice, if lhe had discovered the forgeries, and such negligence caused 
injury to ‘the bank and the latter was thus prejudiced by such failure 
of the depositor, constitute a defense by the bank to the depositor’s 
suit for the money subsequently paid out on similar checks. (Citing 
authorities.) And these are matters for the jury to pass on under 
appropriate instructions. 

The court goes on to say that in any case it becomes a question of 
negligence, whether of the bank or of the depositor. “If the bank were 
negligent, the plaintiffs (depositors) would be estopped from claiming 
against it, only because their own negligence was directly connected 
with the forgeries and was the proximate and not the remote cause of 
the bank’s negligence.” 


The court distinguishes the case before it from the Coleman Drill- 
ing Company case. Likewise, we believe, the case now before us is 
distinguishable from ‘the Coleman Drilling Company case. In the 
latter case, the negligence of the depositor consisted in not calling for 
his statement at all for a period of eight months. It is obvious that 
this negligence of the depositor could not have been the proximate 
cause of the losses. The bank must have known that the statements 
were not delivered to the depositor. There existed no basis for a belief 
on the part of the bank that the depositor had examined his returned 
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checks and statements, and had found them to be correct. In South- 
west National Bank v. Underwood, the court says that the bank is 
liable in any event for the forged checks paid before the first statement 
was delivered to the depositor. It is only after a statement has been 
delivered, to the depositor, and the depositor has failed to complain to 
the bank, that it could be said that the bank has been induced to believe 
that the checks theretofore paid were valid, or that it could be said 
that the bank may have lost an opportunity to guard against further 
forgeries, or recoup its losses. 


It is significant to us that the Supreme Court in the latter case 
says nothing to the effect that the bank is cut off from setting up the 
depositor’s negligence for the reason advanced in the Coleman Drilling 
Company’s case, which is that the defense is one of equitable estoppel, 
and is not available to one who has been negligent. The Supreme 
Court disposes of the Coleman Drilling Company case not on the 
ground just mentioned, but on the question of proximate cause. 


The jury found in Southwest National Bank v. Underwood that the 
bank was negligent in failing to discover the forgeries. But nowhere in 
its opinion does the Supreme Court say that such negligence in any 
event cuts the bank off from asserting a defense based upon the de- 
positor’s negligence, whether such defense be called one of estoppel 
or not. 

We cannot agree with plaintiff that the negligence of the bank in 
failing to detect the forgeries must in any event preclude a defense 
based upon the negligence of the depositor, on the theory that the de- 
fense is one of equitable estoppel which cannot be interposed by one 
who has himself been negligent. 


In the case before us the bank contends that the true solution is to 
be found in treating the monthly statement of the bank as an account 
stated, which becomes binding, because it is an account stated, if the 
depositor fails within a reasonable time to object to the account. 
There are many decisions from other jurisdictions which seem to sup- 
port this theory (see annotations in 11 A. L. R. 607, 18 A. L. R. 893, 
and 103 A. L. R. 1147), but we are inclined to the belief that the rules 
as have been announced by the Texas cases are not based precisely 
upon the doctrines applicable to accounts stated, but are special rules 
which apply to and grow out of the relationship created when the de- 
positor places his money in the bank upon the agreement that it shall 
be paid out only upon checks drawn by the depositor or the deposi- 
tor’s authorized agent. 

No issue is made in the case before us as to the liability of the bank 
for the checks paid during the first month. Let us examine the situa- 
tion, in the light of the verdict of the jury, with respect to the checks 
paid in subsequent months. The jury found that the bank was negli- 
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gent in not detecting the forgeries, and that such negligence was a 
proximate cause of the losses. The jury found that the plaintiff 
was negligent, both in failing 'to examine the returned checks, and in 
failing to discover that the deposits as shown on the monthly bank 
statements were not as shown on plaintiff’s books, and that such acts 
of negligence were each a proximate cause of the losses thereafter 
occurring. 

Plaintiff argues that its negligence could not have been either a 
proximate or a contributing cause, for the reason that its negligence 
occurred after the negligence of the bank, in point of time. Plaintiff 
argues that negligence cannot be contributory negligence if it occurs 
after the event has happened. The flaw in the argument seems to be in 
the failure to recognize the reason for the requirement that the de- 
positor examine his returned checks and statements. This requirement 
is made in part in order to allow the bank an early opportunity to 
recoup the loss from the forger, but pexhaps the more cogent reason 
for the requirement is that the bank may not be misled into continuing 
to pay out money on the forged checks in the belief that checks of 
the kind theretofore paid were valid checks. The record before us sug- 
gests that the forgeries were skillfully done, although the jury found 
that the bank was negligent in not discovering them. But an examina- 
tion of the statements and a comparison of the statements with the 
plaintiff’s books would at once have revealed that something was irregu- 
lar about the account. The failure to examine the returned checks and 
the statements occurred, in point of time, before the forgeries com- 
mitted during the month following. It seems to us that the time element, 
with respect to causation, is against rather than in support of plain- 
tiff’s contentions. 


Plaintiff’s second point of error is as follows: “The error of the 
court in rendering judgment only for the checks cashed prior to July 1, 
1940, there being neither evidence nor jury finding that this was the 
date plaintiff should have discovered the forgeries.” Plaintiff argues 
that there is neither evidence nor jury findings as to when plaintiff 
coud have or should have discovered the forgeries even if it had ex- 
amined the returned checks and statements within a reasonable time. 
The evidence is that plaintiff. made no examination of the returned 
checks and statements, save such as was made by Kimery, the forger, 
until June of 1941, when it was discovered through other means that 
the forgeries had been committed. We think that the submission of 
the issues referred to was sufficient under the facts of this case, and 
that the findings of the jury are sufficient to bring the case within the 
rules above announced. The record does not show that plaintiff re- 
quested the submission of issues any more specific than those submitted. 

Under the third point plaintiff contends that the trial court erred 
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in admitting hearsay testimony concerning another forgery committed 
by Kimery, and under the fourth point contends that the court erred 
in permitting defendant to prove that Kimery had been previously in- 
dicted for forgery. 

We are not able to see that this evidence could have affected the 
findings of the jury which are controlling here. The jury found, in 
effect, that plaintiff exercised due care in making an investigation of 
Kimery’s previous record before he was employed by plaintiff. Further- 
more, we doubt seriously if plaintiff preserved the point by proper 
objections at the time the testimony in question was admitted. While 
plaintiff’s treasurer was on the witness stand he was asked-by defend- 
ant’s attorney if Kimery had pleaded guilty to a forgery indictment a 
few weeks before he was employed by plaintiff. Plaintiff’s counsel 
stated, “Object to that unless the witness knows of his own knowledge 
that he had.” Defendant’s counsel then asked if the witness had since 
then found out about it. The,witness answered, without objection from 
plaintiff, to the effect that he had since learned about it. The witness 
then testified, without objection, that he understood that Kimery had 
committed forgery with respect to the account of another company. 
Then he was asked if he had discovered that Kimery had forged a par- 
don or parole from the penitentiary. Plaintiff’s counsel said: “Object 
to that, Your Honor, and ask that the jury not consider it, if he doesn’t 
know.” He was asked several more questions concerning the matter, 
without further objection from plaintiff’s attorney, and finally said 
that he heard about the matter about six months after the forgeries 
involved in the present suit were committed. From the questions and 
answers appearing at this point it is apparent that defendant was 
attempting to develop the fact that Kimery was an experienced and 
clever forger, and there is no suggestion in them that the question of 
plaintiff’s negligence in turning over to Kimery the duty of examining 
the statements was then being inquired about. 

“The issues as submitted simply inquire of the jury as to whether 
plaintiff failed to examine the checks and statements within a reason- 
able time. No issue is submitted to the jury as to what would be a 
reasonable time, nor was any issue submitted as to when plaintiff should 
have discovered the forgeries as pointed out in our argument under 
the second point. The issues as submitted furnish no basis for permit- 
ting plaintiff to recover on the forged checks up to a certain date. 

“We think it is fundamental that the issue number 10, as sub- 
mitted, is duplicitous in that it. inquires about the monthly statements 
for each of the months from June, 1940, to June, 1941.” 

So far as the record before us shows, plaintiff did not submit to the 
court any specially requested issues other than those given. As has 
already been said, we think that the issues submitted, at least in the 
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absence of a request for the submission of other special issues, and the 
answers thereto, were sufficient to bring the case within the rules of law 
above announced. If the statements and returned checks were not 
examined within a reasonable time, in view of the findings of proximate 
cause, then plaintiff became bound by the statements rendered to him. 

Upon the question of the issues being duplicitous, they put a 
greater burden upon defendant than would have been put upon de- 
fendant had separate issues been submitted enquiring concerning the 
several monthly statements. Plaintiff has suffered no damage from the 
manner in which the issues were submitted, and therefore presents no 
reversible error. 

We are of opinion that the trial court rendered the correct judg- 
ment in the cause, and that it should be affirmed. 


Power of Sale of Trust Property Conferred by 
Implication 


Where a will by implication created a trust, it was held 
that the provision in the will, conferring upon the executors the 
power to sell assets of the estate and to invest and reinvest 
funds, vested in the executors and trustees a power of sale of 
real estate of which the testator died seized. The power of sale 
of trust property is conferred by implication where it is clear 
from the terms of the entire will that some duty has been im- 
posed by the testator on his executor or trustee which necessi- 
tates the exercise of such power to perform the duty. Scar- 
borough v. Scarborough, Court of Chancery of New Jersey, 34 
Atl. Rep. (2d) 791. In its opinion the court stated in part as 
follows: 


In Restatement of the Law, Trusts, Sec. 190, it is said: “The 
trustee can properly sell trust property if . . . such sale is necessary 
or appropriate to enable the trustee to carry out the purposes of the 
trust, unless such sale is forbidden in specific words by the terms of 
the trust or it appears from the terms of the trust that the property 
was to be retained in specie in the trust. ... The trustee can properly 
sell trust property if it appears from the language used in the trust 
instrument that a power of sale was intended to be conferred upon him, 
although it is not conferred in specific words. Thus, an authorization 
or direction to the trustee to ‘invest and manage,’ or to ‘invest and re- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 519. 
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invest,’ or to ‘dispose of’ the trust property, may confer a power of sale 
both of real and personal property. In determining the meaning of 
a provision in the trust instrument resort can be had to the whole of 
the instrument and to the surrounding circumstances.” 

In Girard Trust Co. v. Cheeseman, 93 N. J. Eq. 266, at page 268, 
115 A. 745, 746, Vice Chancellor Leaming said: “In this state it has 
long been an established rule of construction of wills that where, from 
the terms of the entire will, it is clear that some duty has been im- 
posed by testator upon an executor or trustee which necessarily 
carries with it a power of sale in order to enable him to perform 
the duty, a power of sale will be understood to have-been given 
by implication.” Our Court of Errors and Appeals, in the case 
of Fidelity Union Trust Co. v. Mintz, 125 N. J. Eq. 52, at page 
55, 4 A. 2d 44, 45, declared: “Where a trust does not expressly 
give the power of sale, it will be implied from the fact that the trustee 
is charged with a duty which cannot be performed without the power 
of sale, and in the present case, the trustee would be unable to carry out 
the terms of the trust without such right.” 


———EEEE 


Trustee Not Liable for Investment Loss Where 
Beneficiary Informed and Acquiesced 

Where beneficiary of a trust is well informed of the circum- 
stances attending the administration of the trust estate by the 
trustee, and knows of the investments made by the trustee and 
acquiesces to the investments and administration of the trust, 
it is held that the court is justified in its refusal to surcharge 
the trustee for loss sustained because of said investments. In 
re Walton’s Estate, Supreme Court of Pennsylvania, 34 Atl. 
Rep. (2d) 484. 

Decedent testate by her will bequeathed $25,000 to a trust 
company, in trust, to pay the interest to decedent’s sister for 
life. Upon decease of the sister the principal became part of 
the residuary estate which was given in equal shares to dece- 
dent’s four children. The share of one child, the plaintiff in 
the instant case, was to be held in trust for his life with re- 
mainder over. The trustee, upon receipt of the $25,000 to be 
held for payment of interest to decedent’s sister, invested it 
as one of the participating interests in a mortgage given by one 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 508. 
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Walsh, trustee, for three years at six per cent (herein referred 
to as the Walsh mortgage). Upon the decease of decedent’s 
sister, the trustee filed its final account, and the $25,000 par- 
ticipation in the Walsh mortgage, not having been converted 
into cash, was distributed in kind, $6,250 to each of the four 
children of the decedent. The plaintiff’s share, however, was 
distributed to the trust company as his trustee under the trust 
established by his mother. The trustee filed its account of the 
trust for the plaintiff beneficiary and therein charged off as a 
total loss his interest in said mortgage. Plaintiff filed excep- 
tions, alleging that the trustee was guilty of negligence, first, 
in accepting the mortgage by the decree of distribution at the 
confirmation of its account of the decedent sister’s trust, second, 
in originally investing in the mortgage participation, and, 
third, in its administration of the trust investment throughout 
the years. The court below dismissed the exceptions to the 
adjudication of the account and refused to surcharge the trus- 
tee for the reason that the plaintiff was well informed of the 
circumstances attending the administration of the trust estates 
both as a remainderman and as a life tenant, and having ac- 
quiesced in the administration of the estate by the trustee, could 
not now contest the propriety of such acts of the trustee. On 
appeal the decision of the lower court was upheld and decree 
affirmed. 

It was held that upon the record and the evidence the lower 
court was warranted in its conclusion. The plaintiff, having 
been informed of the investment in the Walsh mortgage and 
having access to any information he desired concerning the 
same, and having acquiesced thereto and also agreed to the 
distribution in kind of the proceeds of the participating mort- 
gage, and not having objected in any way for several years, 
could not now come forth and question the propriety of the 
trustee’s acts. In its opinion, the court said: 


The province of this court is to determine whether there is evidence 
to support the findings of the court below. As we said In re Frank’s 
Estate, 339 Pa. 499, 501, 15 A. (2d) 358, 354: “It is evident that the 
questions before the court below were essentially of fact rather than of 
law. We are thus immediately confronted with a rule, which has the 
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effect of a rule of law . . . that ‘the findings of an auditing judge, ap- 
proved by the court en banc, like the verdict of. a jury, will not be re- 
versed when supported by evidence or reasonable inferences there- 
fren... .” 

After a careful consideration of the record we conclude that there 
is sufficient evidence to warrant and justify the conclusion of the court 
below that appellant knew of the investment, and was sufficiently ad- 
vised of all material facts, or of what he would have learned had he 
inquired; as to any subject in which he considered the information 
periodically given to him, as inadequate. See In re Wilbur’s Estate, 
334 Pa. 45, 5 A. 2d 325. Appellant knew that the $25,000 had to be 
invested to produce income to provide for the life interest of his aunt, 
Florence E. Farley. Pending investment of the same he had con- 
tributed, and knew that others contributed at other times, toward 
her maintenance. He knew appellee invested the money; he was thor- 
oughly acquainted with the various employees of the appellee-trustee, . 
and familiar with the bookeeping of this trust, the ledger sheets of his 
account, the dates when payments were made to him, and procedures 
for obtaining advancements or loans upon his income. Frequently he 
went to appellee to request payment from his trust before the time for 
disbursement. Money was borrowed by him from appellee by assign- 
ing his income from the trust as collateral. On occasions he requested 
and was advanced sums of money from principal upon the consent of 
his brothers and sisters in whom such discretion was vested by testatrix. 
At numerous times when he went to the bank for advancements he would 
talk to Mr. Calpass, who had the ledgers containing his account before 
him. Frequently he inspected the ledger, and sometimes it was shown 
to him. He knew of the audit of the Florence E. Farley trust and 
admitted that there was a description of the Walsh mortgage on the 
first page of that account. His brother, J. Farley Walton, treasurer 
of the appellee trust company, testified that he discussed the delin- 
quency in the Walsh mortgage with appellant and came to the under- 
standing that the mortgage participation was to be distributed in 
kind. Quarterly statements of his trust were regularly sent him from 
February 1936 to and including August, 1942. 

Appellant must be “regarded as having been sufficiently advised of 
the facts, or of what he would have learned if he had inquired as to any 
subject on which he cohsidered the statements inadequate.” In re 
Wilbur’s Estate, supra, 334 Pa. 57, 5 A. 2d 3382. He must, therefore, 
be chargeable with all material facts, and having done nothing for 
several years must be considered to have acquiesced in the investments 
and administration of the trust estate. See In re Lieber’s Estate, 342 
Pa. 246, 20 A. (2d) 193; In re Macfarlane’s Estate, 317 Pa. 377, 177 
A. 12. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Director’s Right to Return of Contribution Made 
to Restore Bank’s Surplus 


Farmers & Merchants Bank of Eureka v. Boland, St. Louis Court of 
Appeals, Missouri, 175 S. W. Rep. (2d) 939 


Where a director of a state bank makes a contribution as a member 
of said board of directors to the bank for the purpose of enabling 
said bank to make up for depreciation of its bond account, and an 
agreement is executed by the members of the board of directors, and 
there is no evidence to show that the directors acted in their official 
capacity as a board, in the execution of said agreement, it is held that 
such agreement insofar as the bank is concerned is not a valid @ontract. 

Where said agreement stipulated that contributions made by the 
directors would be returned to them when the depreciation in capital 
or surplus of the bank was restored, subject however to the written 
consent of the state commissioner of finance as a prerequisite to said 
withdrawal, director who fails to comply with this condition is not, 
entitled to the return of his contribution. 

Plaintiff, a state bank, brought an action against one Boland, the 
defendant in the instant case, to recover $1,000 on a promissory note 
executed by the defendant. Defendant was a director of said plain- 
tiff bank at the time of the execution of said note. Pursuant to 
certain conversations between the defendant and other directors and 
officers of the bank with reference to making up a depreciation in its 
bond account, defendant made a contribution of $1,000 and signed an 
agreement as one of the directors with the plaintiff bank. The 
agreement provided that the sums advanced by members of the 
board of directors, as shown by the amount designated after their 
respective names, in order to make up for depreciation of the bond 
account of plaintiff bank would be returned to them when the depre- 
ciation in capital or surplus of bank was restored. The return of 
said sums of monéy so advanced, however, was subject to obtaining 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1116. 
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the written consent of the state’s commissioner of finance as a pre- 
requisite to withdrawal of any director’s contribution. Defendant 
filed a cross petition to plaintiff’s action wherein he sought to have 
the note cancelled and further asked that plaintiff be enjoined from 
assigning and transferring the note. Defendant contended that the 
note given to the bank was an accommodation note executed without 
consideration and was given solely to enable the plaintiff bank to 
remain open and restore its impaired capital and surplus and that 
under the circumstances cancellation of the note was warranted. 

The court held that the agreement was not a valid contract so far 
as the plaintiff bank was concerned, inasmuch as there was no evidence: 
showing that the directors in executing the agreement had acted in 
their official capacity as a board of directors. The court further 
stated that even if it was assumed to be a valid contract, the evidence 
failed to establish that the agreement had been complied with so 
as to entitle the defendant to recover the amount advanced by him. 
The defendant could not sustain his allegations and was not entitled 
to consideration because he had not complied with the condition 
stipulated in said agreement to wit: obtain written consent of the 
state commissioner of finance as a prerequisite to withdrawal of his 
contribution as a director. 


Action by Farmers & Merchants Bank of Eureka against Joseph 
Boland on a note, wherein the defendant filed a cross-petition praying 
that note be cancelled and that plaintiff be enjoined from assigning and 
transferring it. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Bryan, Williams, Cave & McPheeters, of St. Louis, for appellant. 

Walter Wehrle, of Clayton, and James L. Anding, of Pacific, for 
respondent. 


McCULLEN, J.—This action was brought by respondent, as plaintiff, 
against appellant, as defendant, on a promissory note in the sum of 
$1,000, dated September 2, 1939, executed by defendant. Defendant, in 
his answer, admitted the execution of the note but denied liability thereon 
because, as he alleged, the note was executed and delivered to plaintiff in 
lieu of $1,000 which defendant had advanced to plaintiff under an 
agreement between plaintiff and its directors—defendant being one of 
the directors—wherein the plaintiff bank agreed to return to the direc- 
tors the amounts deposited and advanced by them when the then 
impaired capital and surplus of the bank should be remedied and the 
impairment of the bond account of the bank should be removed ; that the 
note sued on is an accommodation note executed without consideration 
and was given solely to enable plaintiff bank to remain open and to 
repair the bank’s impaired capital and surplus. The answer of defend- 
ant further alleged that the impairment of the capital and surplus of 
the bank no longer exists; that the bank is a solvent and going concern, 
and defendant is, therefore, in no wise indebted to plaintiff on the note. 
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Defendant also pleaded the above facts in a cross-petition and prayed 
the court to annul the note and order it to be canceled and delivered to 
defendant and that plaintiff be enjoined from assigning and transferring 
the note. 


The reply of plaintiff contained a general denial and specific denials 
of the allegations of defendant’s answer and cross-petition. A trial 
before the court resulted in a finding and judgment in favor of plaintiff 
and against defendant in the sum of $1247.21, representing principal 
and interest on the note sued on and attorney’s fee. The court also 
found against defendant on his cross-petition and denied his prayer for 
equitable relief. After an unavailing motion for a new trial, defendant 
appealed. 

Defendant contends that the findings and decree of the court under 
the pleadings and the evidence should have been for defendant on plain- 
tiff’s petition, and also for defendant on his own cross-petition. 

Peter T. Bienmuéller, cashier of plaintiff bank, testified as a witness 
for plaintiff that on March 2; 1936, he was assistant cashier of the bank ; 
that Henry Heitmann was its president, and defendant was its vice- 
president ; that on said.date the witness was in the bank and heard what 
was said between defendant and Mr. Thee, who was then the cashier of 
the bank; that defendant said he wanted to borrow $1,000 and Mr. Thee 
said: ‘‘ All right,’’ and that Mr. Thee prepared a note and handed it to 
defendant, who signed it; that Mr. Thee then asked defendant what he 
wanted to do with the money and defendant said: ‘‘Put it in my 
aecount,’’ which was done. . 


Plaintiff introduced in evidence, as plaintiff’s Exhibit A, the note 
sued on which was payable on demand after date and dated September 
2, 1939. It also introduced in evidence plaintiff’s Exhibit B, a $1,000 
deposit ticket ‘‘By Joseph M. Boland’’ showing a deposit of said sum in 
the plaintiff bank dated March 2, 1936; also plaintiff’s Exhibit C, a 
sheet from the liability ledger of the bank showing Joseph M. Boland 
to be indebted to the bank for $1,000 beginning March 2, 1936; and 
plaintiff's Exhibit D, a sheet from the ledger of the bank showing a 
deposit of $1,000 to the account of Joseph M. Boland dated March 2, 1936. 


Plaintiff’s cashier further testified that the original note for $1,000 
dated March 2, 1936, was renewed each time it became due until the 
note of September 2, 1939, the note sued on herein, was given by defend- 
ant to the bank. 

Plaintiff introduced in evidence plaintiff’s Exhibit E, a check drawn 
on plaintiff bank against defendant’s account payable to plaintiff, dated 
9/1/39 for $30, signed by defendant. Plaintiff’s cashier testified that 
said check was used by defendant in paying the interest on the prior 
old note when it was replaced by the note of September 2, 1939, the one 
sued on herein. Plaintiff also introduced in evidence its Exhibits F, 
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G, H, I and J, entries in the bank’s daybook showing payment of interest 
by defendant on the note dated March 2, 1936, and on subsequent 
renewals thereof from time to time, the last-named payment of interest 
being made on September 1, 1939. 

It ‘appears from the record of the minutes of the proceedings of the 
Board of Directors of the Bank, introduced in evidence by plaintiff as 
plaintiff’s Exhibits L, M, N, O, and P, that after the original loan was 
made to defendant: on March 2, 1936, defend&nt attended meetings of the 
Board of Directors from time to time up to July 6, 1937, the date of 
his resignation as a director, and during that period he, with the other 
directors, approved tthe loan of $1,000 made to him by the bank. The 
evidence also shows that demand was made for payment of the note 
sued on, which was due March 2, 1940, but it was not paid; that the 
interest thereon amounted to $133.83, and attorney’s fees amounted to 
113.38. 


The evidence shows that in September, 1932, ithere was a total depre- 
ciation of the bond account of the bank amounting to $29,663.15; that 
among the depreciated assets were bonds of the par value of $11,000 
which were-in default, the depreciation thereon amounting to $9,654.40. 
It was in connection with said depreciation that the directors contributed 
to the bank $10,200 in cash and liquid assets, in accordance with the 
provisions of an agreement introduced in evidence as defendant’s 
Exhibit 4, which we shall refer to later. There was evidence that the 
defaulted ‘bonds of the par value of $11,000 were removed from the 
assets of the bank by the directors—deferdant being one of said directors 
at that time, and that the bank did not thereafter have any interest in 
said removed bonds and that they were never thereafter listed as assets 
of the bank. 


It appears that after the defaulted bonds had been removed from 
the assets of the bank the directors organized a company known as the 
Eureka Holding Company, which is not a corporation; that said com- 
pany thereafter held the bonds that had been removed from the bank’s 
assets. There was evidence showing that the Eureka Holding Company 
had been dealing in securities from the time of its formation, and that 
- only two of the original issues removed from the bank’s assets in 1932 
remained in the Holding Company’s possession. 

The evidence shows that when the bank’s bond account was depre- 
ciated, as heretofore shown, and the members of the Board of Directors 
made their contribution of $10,200 to keep the bank open as a going 
concern, an agreement was executed dated September 21, 1932. Said 
agreement, defendant’s Exhibit 4, is as follows: 


‘*The Farmers & Merchants Bank of Eureka, Mo., on this 21 day of 
Sept. 1932 has received the sum of Ten thousand two hundred Dollars 
of the following individual directors in amounts as follows, to-wit: 
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Henry Heitmann 
Jos. M. Boland 


H. F. Knappmeier 
J. J. Claffey 


and said amount has been deposited on said date with the Farmers & 
Merchants Bank. It is understood and agreed between said directors 
named and said Farmers & Merchants Bank that this said sum of Ten 
Thousand two hundred Dollars has been deposited by above directors 
for the purpose of taking up depreciation in the bond account of said 
bank caused by present market conditions of bonds and is to be placed 
and kept by the Farmers & Merchants Bank in a ‘Special Guaranty 
Bond Reserve Account’ to be then held until reserve bond account has 
been increased to a sufficient amount:‘to make up said depreciation so 
that there is no impairment of capital or surplus of said bank. At the 
time when said such depreciation is made up and restored it is under- 
stood and agreed by said bank and directors that said ten thousand two 
hundreds dollars is to be withdrawn by said directors, their heirs, assigns, 
or legal representatives in accordance with the sums advanced by each 
of them. : 

‘*A copy of any assignment of the respective interest from a Director 
must be served on said bank within ten days afiter the day of assignment 
to hold said bank to notice. 

It is also agreed and understood that a copy of this instrument 
signed by the said Bank shall be given each director named herein, and 
this agreement spread on the minutes of the meeting of the Bank Board 
of Directors of said Bank and made a part thereof. 

‘‘This agreement is to be submitted to the State Commissioner of 
Finance for his consideration and approval and it is further understood 
and agreed that no withdrawals will be made from this ‘Special Guar- 
anty Bond Reserve Account’ by said Directors, their heirs, assigns, their 
legal representatives until such withdrawals are first submitted and 
approved by the State Commissioner of Finance of the State of Missouri 
in writing. i 

‘Accepted by Farmers & Merchants Bank, Eureka, Mo. 

‘‘Henry Heitmann 
‘*President 

“J. W. Thee 
**Secretary”’ 


The names of the ten directors, including defendant, are signed to 
the agreement. Henry Heitmann and J. W. Thee also signed as directors 
in addition to signing as president and secretary respectively. 

Defendant introduced in evidence his Exhibit 1, which was a financial 
statement of the bank published July 11, 1941, showing the bank’s condi- 
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tion as of June 30, 1941, which disclosed a surplus of $5,000 and undi- 
vided profits of $7,625.14. 


Mr. Bienmueller testified on cross-examination that the capital and 
surplus of the bank were not at the time of the trial impaired in any 
way and that the bank had been paying dividends for the past two years. 


Defendant testified that he put up with the bank the $1,000 men- 
tioned in the agreement of September 21, 1932, defendant’s Exhibit 4. 
He also identified his Exhibit 11, which is a note for $1,000 signed by 
him dated December 14, 1932, combined with an agreement concerning 
the delivery of 100 shares of International Nickel Company of Canada, 
Ltd., and 100 shares of Kennecott Copper Company, given to secure 
the payment of said note. He stated that at the time he gave said note, 
Exhibit 11, he asked Mr. Thee, the cashier of the bank, for the $1,000 
he had put up under the agreement of September 21, 1932, defendant’s 
Exhibit 4, and that Mr. Thee told him that if he would put up collateral 
he would give him the $1,000. Defendant further testified that when’ 
the banks were all closed by the government in the spring of 1933, he 
received his note, Exhibit 11, with the securities which he had deposited, 
and that at that time he gave the bank a check for $1,000 more to get 
it back; that he got back the $1,000 in 1935 or 1936; that he did not 
pay the interest on the note that he executed in 1936 out of his own 
pocket, except with a check in August, 1939, and that he had previ- 
ously gotten that: money from the bank; that when he executed another 
note in 1936, he told Mr. Thee, ‘‘I could use my $1,000,” and that 
Mr. Thee gave him a note to sign and that he signed it. Defendant 
stated that the first time he ever heard of the Eureka Holding Company 
was in August, 1939, when he accepted a check from that company on 
Mr. Thee’s recommendation, and that he paid the check back to the 
bank, and that on the other occasions he did not know where the interest 
on the $1,000 was paid from ; that he was told it was paid from the bank. 

Further testimony of defendant was to the effect that he was not 
familiar with all the liability sheets. of the bank; that he sat as a director 
in the bank and participated in the bank’s business in 1932, but could 
not say that he approved the $1,000 loan to himself; that he might have 
done so, but that he didn’t attend all of the meetings and was not 
familiar with the records of the bank or the way in which they were 
kept; that he replaced the $1,000 in the bank in April, 1933, because 
they said they could use it better than the stocks; that he was not given 
a list of the bonds at the time the contract was made, but two or three 
years thereafter he got, from the officers of the bank, two different lists 
of the bonds that were said to have been taken out of the bank. and put 
into the Holding Company; that the lists didn’t correspond; that some 
of the securities were sold and it was juggled around some way and put 
into the bank and taken out of the bank; that he did not know what 
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was done with it; that there were about $11,000 par value securities 
taken out of the bank at the time the directors paid the $10,200 into 
the bank; that he did not know of their being carried in a special 
account in the name of Bienmueller or Paul Jones; that he heard about 
the Eureka Holding Company about the time he resigned from the 
bank ; that he was not present at the directors’ meeting when the bank 
examiner or commissioner said that the money would have to be put 
up; that Henry Heitmann (president of the bank) at that time told 
bim that the directors had to make that amount up and that if the directors 
ever realized anything on the depreciated securities ‘‘it was ours if it 
ever came back’’; that Heitman told him that ‘‘we were contributing 
the $1,000 for these securities and that we were to get back our money 
less the amount we realized out of the securities.”’ 

F. S. Hummel, a bank examiner connected with the State Depart- 
ment of Finance of the State of Missouri since 1931, testified that he 
had examined the bank and was familiar with the reports of the examina- 
tions thereof. He identified seven of defendant’s exhibits, which are 
sheets from reports of examinations made by state bank examiners show- 
ing the bank’s condition at the close of business September 25, 1933, 
September 14, 1932, June 25, 1940, June 7, 1939, August 13, 1937, 
May 26, 1936, and May 29, 1935, respectively. The exhibits themselves, 
which covered a period 1932-1940, do not contain any account show- 
ing the bank as being indebted to the directors in the sum of $10,200. 
The report of July 6, 1940, for examination made June 25, 1940, shows 
the $1,000 note of defendant as an asset of the bank with a notation: 
‘‘Amount is classed as III at this time and collection should be pushed 
without delay.’’ 

On cross-examination Mr. Hummel testified that two $1,000 W. S. 
Dickey Clay Manufacturing bonds, two $1,000 Detroit-Canadian Tunnel 
bonds, $1,500 Bunnell Drainage District bonds, a White Cross Hospital 
bond of $500, two $1,000 Corporation Securities of Chicago bonds with 
a book value of $1,979.40, a $1,000 Galloway County bond, and $2,000 
Central Public Utilities Corporation bonds were not in the bank in 
1933; that it was the witness’ understanding that they were taken out 
of the bank on September 21, 1932, and that the.directors put up their 
money and took out the securities, and that the $10,200 came from the 
directors and was considered an asset of the bank, and that the securi- 
ties no longer belonged to the bank; that he did not recall ever having 
seen defendant’s Exhibit 4 (the agreement of September 21, 1932), 
and did not know about that agreement. 

Plaintiff’s cashier, Bienmueller, being recalled, testified that on De- 
cember 14, 1932, the bank sold a draft to defendant for $1,000, payable 
to the First National Bank in St. Louis, and that it was the $1,000 
that defendant got for the execution of his note, defendant’s Exhibit 11, 
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dated the same date, December 14, 1932. The witness further testified 
that the bank had an account in the name of Eureka Holding Company ; 
that he did not remember that he gave defendant the list of securities, 
‘*Defendant’s Exhibit 12,’’ but that it looked like his handwriting; 
that it was not a correct list of the securities held by the Eureka Holding 
Company at the present time; that the securities had been changed from 
time to time; that he, the witness, handled the Holding Company, made 
the deposits and collected the dividends, and that as cashier of the bank 
he was holding the securities for the directors. The witness gave the 
names of the securities owned at the time of the trial by the Eureka 
Holding Company. He testified that said securities were kept separate 
and apart from the assets of the bank; that the stocks were registered 
in the name of Eureka Holding Company and carried in a safe deposit 
box in the bank. 


Referring to the note sued on, defendant said on cross-examination: 
‘“‘This note here is just a continuation of the execution of several notes 
from March 2, 1936, down to this date.’’ 


With respect to the minutes of the meeting of the Board of Directors 
dated March 2, 1936, defendant testified : 


“*‘T don’t remember that I attended a meeting of the board of direc- 
tors on March 2 at 2:15 p. m. and approved a loan of $1,000.00 to 
myself. This minute book says that, but I couldn’t swear positively 
I attended that meeting: 

**Q. Isn’t that dated March 2, 1936? A. Yes; that is dated March 
2, 1936, but that is just a loose-leaf record. 

**Q. Signed by the president, isn’t it? A. Yes. 

**Q. And J. W. Thee, secretary? It says, ‘Present, Henry Heitmann 
and Joseph M. Boland,’ doesn’t it? A. Yes, that says that, but I 
can’t say positively I was there. 

* * * * * * 
**Q. But it does set out this note, doesn’t it, Mr. Boland? A. Oh, 
that paper does, yes. 

**Q. J. M. Boland, a thousand dollars? A. That paper does, yes, 
but that paper does’nt mean a thing to me. 

* * * * “ * 

**Q. You won’t say you were not there, will you, Mr. Boland? A. It 

is too far back for me to remember.’’ 


With respect to the transaction of Mareh 2, 1936, Mr. Bienmueller 
testified in rebuttal: ‘‘I was in the Farmers & Merchants Bank of 
Eureka on the 2nd of March, 1936, at the time Mr. Boland executed 
a note for $1,000.00. I heard what. was said between him and Mr. Thee. 
Mr. Boland did not say to Mr. Thee that he wanted to execute and put 
up this thousand-dollar note instead of the $1,000.00 he paid into the 
bank in September, 1932. He said he wanted to borrow $1,000.00 and 
Mr. Thee said, ‘All right,’ and he got up the note and handed it to 
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Mr. Boland, who signed it. Mr. Thee asked him what he wanted to 
do with the money, and he said, ‘Put it to my account,’ which he did.’’ 

Mr. Heitmann, president of the bank, testified, concerning a con- 
versation in about 1935 or 1936 between himself, the defendant and 
Mr. Thee, the cashier of the bank at that time, that defendant prior’ 
thereto had suggested that some of the securities held by the Eureka 
Holding Company be sold and the money be invested in stocks; that 
defendant’s suggestion was carried out. With respect to the Eureka 
Holding Company, Mr. Heitmann testified that about 1935 or 1936 
the name Eureka Holding Company was adopted; that defendant was 
present at all the meetings when the securities were discussed, up to 
the time he resigned; that defendant was present. when they adopted 
_ the name ‘‘ Eureka Holding Company.’’ 

At the trial defendant amended his answer and cross-petition and. 
tendered to plaintiff any interest he might have in the securities which 
were delivered to the directors of the bank or substitutions therefor, 
or in lieu thereof money of the then present value of his interest in 
the assets of the Eureka Holding Company. 

Defendant contends that under the contract, Exhibit 4, the delivery 
of the $10,200 by the directors ito the bank was not a gift, but that the 
contract provides: ‘‘said $10,200 is to be withdrawn by said directors 

. in accordance with the sums advanced by each of them,’’ and 
that the contract provided-that this should be done when the deprecia- 
tion in the capital or surplus of the bank should be restored: He 
argues that the evidence shows that the bank is solvent; that its bond 
account has been increased to an amount more than sufficient to make 
up the depreciation reported in 1932; and that: the judgment should 
have been in his favor on plaintiff’s petition, as well as on his cross- 
petition. 


We are of the opinion that the conclusion reached by the trial ‘judge 
was correct. Notwithstanding the complicated and conflicting evidence, 
the case, after all, is a suit on a promissory note, the execution of which 
is admitted by defendant, We think the evidence fails to sustain any 
defense that would warrant relieving defendant of payment of said 
note. Aside from questions of conflict in the evidence with respect to 
some of the transactions, which we think the court properly resolved 
in favor of plaintiff, we are of the opinion that the agreement of Sep- 
tember 21, 1932, upon which defendant rests his defense and claim for 
cancellation, was not a valid agreemert or contract in so far as the bank 
is concerned. 


There is no evidence whatsoever that the Board of Directors of the 
bank, acting in its offiical capacity as such Board, authorized the presi- 
dent and secretary to enter into such an agreement for the bank. To 
create a valid contract it is necessary that there be two or more parties, 
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because one cannot enter into an agreement with himself nor maintain 
an action against himself. Two or more panties are essential to every 
contract. People’s Bank of Butler v. Allen, 344 Mo, 207, 125 S. W. 
2d 829; 17 C. J. S., Contracts § 26, p. 356. In the case at bar it is 
clear that the ten members of the Board of Directors were dealing with 
themselves in purportedly making the contract with the bank as the 
other party, and where such a situation is shown the law refuses to 
recognize or countenance the transaction as a valid contract or agree- 
ment. The two directors in this case who signed the agreement for 
the bank as president and secretary, respectively, were not shown to 
have any authority to act for the bank to make such an agreement. 

Defendant argues that the courts of this state have held that a 
director may in good faith lend his money to the corporation for its 
legitimate purposes and hold a valid claim against. it. The cases cited 
by defendant were not decided on facts such as we have in this case. 
A corporation can act only through officers or agents, and there is no 
evidence herein to show that the corporation, or any of its officers, was 
authorized to make the contract of September 21, 1932, for the bank. 
Hence, there was but one party to the contract, and that party was 
made up of the group of individual directors who were, under such 
circumstances, really acting only for themselves in the matter. The 
latest decision of our Supreme Court on this question of the necessity 
of having two or more parties to make a valid contract, is the clear and 
unequivocal language of that court in People’s Bank of Butler v. Allen, 
344 Mo, 207, 212, 125 S. W. (2d) 829, 831, where the court said: ‘‘The 
agreement of the bank for the hypothecation of the assets to indemnify 
the directors did not rise to the dignity of a contract. This is the estab- 
lished rule: ‘Since a person cannot enter into an agreement with himself, 
nor maintain an action against himself, it follows that two or more 
parties are essential to every contract. One cannot enter into a con- 
tract with himself or with himself and others, and even though he acts 
in different capacities . . . .’ Notwithstanding their good faith 
in the premises, the directors were dealing with themselves and safe- 
guarding their own protection as against creditors of the bank generally 
whose protection was correspondingly lessened.’’ 

In an earlier case, namely, Watson Seminary v. Pike County Court, 
149 Mo. 57, 69, 50 S. W. 880, 883, 45 L. R. A. 675, our Supreme court 
also held that to constitute a valid contract an essential element is that 
there must be at least two competent parties. There the court said: 
‘‘At least two parties are essential to a contract. ‘A contract is an 
agreement between two or more competent parties touching a legal 
subject-matter, for a valuable consideration.’ [4] Min., Inst. [p. 16]. 
In this case, if a contract, it is equivalent to saying the state has con- 
tracted with itself, or its own agencies and creatures,—a solecism in 
the law.’’ 
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The fundamental principle thus announced by the Supreme Court 
is, as we view it, controlling in the case at bar. 

In Frankford Exchange Bank v. McCune, Mo. App., 72 8. W. 2d 
155, a case on all four’s with People’s Bank of Butler v. Allen, supra, 
this court, discussing the action of the bank’s directors, who were the 
defendants therein, said, 72 S. W. 2d loc. cit. 158, that: even apart from 
any question of conflict of interest which prohibits an officer of a cor- 
poration from representing it, without express authorization, in matters 
where his own private interests are involved, ‘‘there is yet another 
_ reason why defendants did not acquire title to the securities in ques- 
tion, and that is because there was actually no contract to give them 
title. Of course, following the resolution adopted by them as the bank’s 
directors, there was a written agreement drawn which purported to 
assign the bank’s securities to them as individuals. But in truth there 
was no contract, for the reason that at least two parties are essential to 
a contract, and in this instance it was the seven defendants who were 
attempting to contract with themselves, giving rise to a situation which, 
if upheld, would work ‘a solecism in the law.’ Watson Seminary v 
County Court of Pike County, 149 Mo. 57, 69, 50 S. W. 880, 883, 45 
L. R. A. 675; Robertson v. Vandalia Trust Co., [228] Mo. App. [1172], 
66 S. W. 2d 193.”’ 

The Frankford case, supra, was an action in replevin brought by 
the bank through the Commissioner of Finance to recover certain bonds 
which had been turned over by the bank to members of the Board of 
Directors to indemnify them against loss by reason of their having 
become individual sureties on the bank’s depository bond given to Pike 
County to secure county deposits in the bank. The decision was ap- 
proved by our Supreme Court in People’s Bank of Butler v. Allen, supra. 

The decision of this court in the Frankford case, supra, not only 
met with the approval of the Supreme Court in the People’s Bank of 
Butler case, supra, but is also based squarely upon the decision of the 
Supreme Court in the earlier case of Hill v. Rich Hill Coal Min. Co., 
119 Mo. 9, 23, 24, 24 S. W. 223, which was a suit to obtain specific 
performance of an alleged contract made with the defendant corpora- 
tion for the purchase of certain land. In that case the court, after 
discussing the duties of the members of a corporation’s board of direc- 
tors, held that the directors had no authority to bind the company to 
any contract made with themselves personally, or to represent it in 
any transactions with third persons in which the directors have a private 
interest at stake. The court said that a director in such a situation 
could neither make such a contract in the beginning nor enforce it in 
the end. ‘ 

The case of State ex rel. Gordon v. Trimble, 318 Mo. 341, 300 S. W. 
475, relied on by defendant in the case at bar, is clearly distinguishable 
from this case. In that case the court held that the fact that the presi- 
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dent of a national bank was liable to an assessment of $100 per share 
for his stock under Revised Sitatutes U. S., See. 5151, 12 U. 8. C. A. § 63, 
and that he voluntarily placed money in the bank to keep the bank 
from being closed, did not prevent his recovery thereof as a debt of 
the bank under an agreement that the mdney so advanced should be 
repaid. It is true the court said in that case that even if payments of 
assessments by directors to the corporation, to relieve its financial em- 
barrassment, without the showing of an agreement to the contrary, 
must be regarded as assets of the corporation and not as debts, it does 
not follow that such payments may not be made under a valid and 
binding agreement that they are to constitute debts of the corporation 
which should be repaid. However, in that case the bank itself had the 
benefit of authorized representation in the making of the agreement 
that the bank was to repay the directors for the money they put up 
to prevent the bank from being closed. The bank examiner therein 
met with the bank’s board of directors, and it was at the suggestion of 
the bank examiner that the directors put up the money with the under- 
standing that it would be repaid by the bank. In that case the bank 
had the additional benefit of being represented by a bank examiner, a 
public officer, who, nothing to the contrary appearing, presumably was 
acting within the scope of his duties and protecting the interests not 
only of the bank, but of the creditors, depositors, and the public gen- 
erally, as against any possible adverse private interests of the individual 
directors. 

An agreement or contract made by the board of directors of a 
national bank, acting as such board upon the advice of a bank examiner, 
as shown in said case of State ex rel. Gordon v. Trimble, supra, presents 
a situation quite different from that in the case at bar where it is un- 
disputed that the state’s bank examiner did not confer or advise with 
the board of directors of the bank, either as individuals or officially, 
when they made the agreement or contract herein. Quite to the contrary, 
neither the Commissioner of Finance nor the examiner knew anything 
whatsoever about such contract. It is well settled that language in 
opinions of courts must be read with reference to the facts and issues 
involved therein. . Keeton’ v. Gaiser, 331 Mo. 499, 55 S. W. 2d 302. 
Under such a test the case of State ex rel. Gordon v. Trimble, supra, 
relied on by defendant, is not a controlling authority because the facts 
are widely different from those in the case at bar. 


As to the authority of directors of a corporation, the general rule 
is that authority ‘‘is conferred upon them as a board, and they can 
ind the corporation. In order to execute their powers they must 
of them in their individual names cannot act for the board itself and 
bind the corporation. In order to execute their powers they must 
meet so that they may hear each other’s views, deliberate, and then 
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decide, They must act as an official body.’’ 13 Am. Jur., Corporations, 
See. 948, p. 909. ; 
The contract involved herein was not a mere ordinary transaction 
arising in the regular course of business, It was an unusual and extra- 
ordinary transaction involving the bank’s status with the State Depart- 
ment of Finance, and required action by the bank’s directors, acting 
officially as a body for the bank in order to bind the bank. It would 
be a dangerous precedent to hold that a bank could be bound by the 
action of its directors in such an extraordinary matter without any 
showing that they acted in their official capacity as a board. 
Furthermore, even if it should be assumed that the contract relied 
on by defendant herein was valid, it nevertheless appears that the terms 
thereof have not been complied with. The contract required that the 
contributions made by the directors were to be ‘‘placed and kept by 
said bank in a ‘Special Guaranty Bond Reserve Account’ to be then 
held until reserve bond account has been increased to a sufficient amount 
to make up said depreciation so that there is no impairment of capital 
or surplus of: said bank.’’ It is not even claimed that said provision 
of the contract was complied with. On the contrary, the evidence is to 
the effect that the contributions were commingled with the other assets 
of the bank and that the defaulted bonds, representing a par value of 
$11,000, were taken from the assets of the bank and delivered to the 


directors and became their property. 


The contract further provided: ‘‘It is also agreed and understood 
and this agreement spread on the minutes of the meeting of 
the Bank Board of Directors of said’ Bank and made a part thereof.’’ 
The record shows that the agreement was not so spread upon the 
minutes of the meeting of the board of directors, nor is it even con- 
tended that this requirement was complied with. Defendant points 
out, in this connection, that the bank was in possession of the contract 
and of all the records involved herein, and should not be permitted to 
urge its own failure to do the things specified in the contract to support 
its charge that the contract is invalid. Whatever might be said con- 
cerning such argument, as applied to the first named conditions of the 
eontract, it has no force when applied to the last paragraph thereof, 
which provides that: ‘‘This agreement: is to be submitted to the State 
Commissioner of Finance for his consideration and approval and it is 
further understood and agreed that no withdrawals will be made from 
this ‘Special Guaranty Bond Reserve Account’ by said Directors, their 
heirs, assigns, their legal representatives until such withdrawals are 
first submitted and approved by the State Commissioner of Finance of 
the State of Missouri in writing.’’ 


Under Sections 7904 and 7910, R. S. Mo. 1939, Mo. R. S, A. §§ 7904 
and 7910, the state’s Commissioner of Finance has very broad powers 
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which he, in his discretion, may exercise for the protection of banks 
and for the safety and security of their depositors and creditors. He 
has power to require a bank’s directors to do many things to safeguard 
a bank’s funds and, under certain circumstances set forth in the statutes, 
supra, to close a bank and to take possession of its assets. 

Chapter 39, R. S. Mo. 1939, Mo. R. S. A. Chapter 39, particularly 
Articles 1 and 2 thereof, are replete with provisions to safeguard banks 
as well as their creditors and depositors. For instance, Section 7976 
of said Article 2 provides for penalties against officers, directors, or 
other agents of a bank who receive or assent to deposits, or create or 
assent to the creation of debts of a bank after having knowledge that it 
is insolvent or in failing condition. 


_ The directors herein mentioned must be charged with knowledge of 
the authority and power of the state’s Commissioner of Finance and 
his deputy bank examiners under the law, as well as the penalties men- 
tioned, and it was, therefore, in contemplation thereof that they all 
agreed that a positive prerequisite to a withdrawal of any director’s 
contribution was to be the written consent of the state’s Commissioner 
of Finance. 

There is no evidence whatsoever that defendant ever even applied to 
the Commissioner of Finance for the withdrawal of his contribution, not 
to mention receiving that officer’s written approval therefor. On the 
contrary, the evidence is to the effect that the state’s Commissioner of 
Finance knew nothing whatsoever about said contract. The bank 
examiner, in his testimony, stated he did not know the contract existed. 
1t cannot be said that the bank had or has any control over defendant to 
prevent him from applying ito the Commissioner of Finance for approval 
of his desire to withdraw his contribution. Nor can it be said that it 
was the bank’s duty to act for defendant to procure such approval. 
That is a matter solely within the control of defendant himself, and 
was written into the contract (if it is to be treated as a valid contract) 
as a prerequisite to any withdrawal by any of the contributors. Defend- 
ant has failed to show compliance with this important condition of the 
very contract he relies upon. He cannot have the benefit of its pro- 
visions which are favorable to him and ignore its conditions which are 
to be performed by him. The contract must be taken as a whole. Thom- 
son v. Holt, 345 Mo. 296, 302, 132 S. W. 2d 974, 977. 

We are of the opinion that defendant: failed to sustain bis affirmative 
defense to the note sued on and was not entitled to have it canceled or 
to be relieved of payment thereof. Asher v. West End Bank, 345 Mo. 89 
131 8. W. 2d 549; Thomson v. Holt, 345 Mo. 296, 182 S. W. 2d 974. 
See also Coast National Bank v. Bloom, 113 N. J. L. 597, 174 A. 576, 
95 A. L, R. 528. 

The judgment of the Cireuit Court is in all respects affirmed. 
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Burden of Proof on Maker of Note in Sustaining 
Defense of Mistake 


Sheriger v. Gruner, Municipal Court of Appeals for the District of 
Columbia, 34 Atl. Rep. (2d) 35 


Where maker of note testifies that he had given note by mistake 
without stating what the mistake consisted of or how it arose, and 
that reference to repairs in the note was put in by mistake, and that 
he was not liable for any repairs, it is held that such testimony is 
insufficient to sustain defense of mistake. The maker has burden 
to present evidence sufficient to sustain such a defense and he must 
do more than merely suggest a defense. 


Action by William O. Gruner against P. M. Sheriger on a note. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Raymond M. Hudson, of Washington, D. C. (Lowell H. Ewing, of 
Washington, D. C., on the brief), for appellant. 

John J, Hamilton, of Washington, D. C., for appellee. 


CAYTON, Associate Judge——Defendant appeals from a judgment 
entered against him in a suit on a note which was in the following words: 
‘‘This will acknowledge my obligation to W. O. Gruner in the amount 
of $150.00 which covers my part of repairs and August rent on house 
at Piccadilly and Devon Rd., Great Neck, N. Y. Payable 60 days after 
date.’’ He defended on two grounds: (1) Mistake, and (2) want of 
consideration. 

A detailed recital of the evidence would serve no useful purpose. 
It is sufficient to say that the vital points of defendant’s testimony 
were that he had given the note ‘‘by mistake,’’ without reciting of what 
the mistake consisted, or how it arose; that the reference to repairs in 
the note was ‘‘put in by mistake,’’ and that he ‘‘was not liable for any 
repairs,’’ neither of which statements was explained or enlarged upon. 
The remainder of his'testimony for the most part supported plaintiff’s 
position rather than his own. 

The salient parts of plaintiff’s testimony were that defendant had 
sought a release from his lease and had later vacated the property; that 
soon afterwards plaintiff verbally presented his claim for a total of $211, 
but agreed to accept $200 in settlement ; and that defendant immediately 
paid $50 in cash, and to cover the balance gave the note which is here 
in suit. : * 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 660. 
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“‘No particular sanctity attaches to a promissory note. It is subject, 
at the suit of the original payee, to any of the defenses available against 
the enforcement of written contracts.’’ McReynolds v. National Wood- 
working Co., 58 App. D. C. 197, 26 F. 2d 975, 977. But a defendant 
must do more than merely suggest a defense. He must come forward 
with evidence to sustain the burden which the law casts upon him. 
That is the law in contract cases when the defense is want of considera- 
tion or mistake; it is likewise the law in suits upon promissory notes. 

That the defendant failed to meet that test is clear from the record. 
His duty to pay is equally clear. 


Valid Gift During Lifetime of Funds Held in 
Joint Account 


Lester v. Guenther, Court of Errors and Appeals of New Jersey, 33 Atl. 
Rep. (2d) 815 


Where one deposits money in savings account in his name and 
the name of another, payable to either or survivor and gives said 
other person the passbook which she retains in her possession there- 
after, and the depositor makes no withdrawals from said account, 
and the facts show that prior to his death, the depositor informed 
his attorney that if anything happened to him he wanted the other 
person named on said passbook to have the money; it is held that all 
the elements of a ‘‘gift inter-vivos’’ are present, i.e., a donative intent, 
actual delivery as represented by the passbook and a stripping by 
the depositor of his ownership and dominion over the funds. 


Decedent and a friend, the defendant in the instant case, opened 
an account in a savings bank in the names of decedent and defendant 
payable to either or survivor. The initial deposit was $10,085.20, 
received by decedent from the proceeds of a government insurance 
policy. Decedent gave defendant passbook which the defendant 
retained in her possession thereafter. The decedent made no with- 
drawals therefrom. Later decedent sold treasury certificates to pay 
property taxes assessed against him instead of drawing on the joint 
savings account. There was evidence that decedent had told his 
attorney, a day or two prior to opening the account, that he desired 
the defendant to have the money if anything happened to him. 
Plaintiffs, executors of the decedent’s estate, brought this action 
against the defendant seeking recovery of the funds on deposit in 
the savings bank or be decreed a trustee for the benefit of the execu- 
tors as to such funds. The court found for the defendant. The 
plaintiff appealed therefrom. - 


NOTE—For similar decizions see B.L.J. Digest (Fifth Edition) § 436. 
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On appeal the court affirmed the decree for the defendant of the 
lower court. The court found that the necessary elements of a valid 
‘‘gift inter-vivos’’ were established in the instant case. The necessary 
elements were, the donative intent of the decedent, actual delivery 
as represented by the passbook in the hands of the defendant, and a 
stripping by the decedent of his ownership and dominion over the 
funds. The court further held that the intention of decedent, by 
delivery of the passbook to defendant, was to make a gift of the 
funds on deposit, which was borne out by the decedent’s action in 
selling Treasury certificates to pay his taxes. This latter action on the 
part of the decedent was strong evidence that he considered the 
funds on deposit to be the property of the defendant. 


Bill in chancery by Frank A. Lester and others, executors of the last 
will and testament of Francis R. Haussling, deceased, against Catherine 
Guenther to require defendant to pay over to complainants certain funds 
on deposit in a savings bank or be decreed a trustee for the benefit of 
complainants as to such funds. From a decree of the Court of Chancery, 
182 N. J. Eq. 496, 28 A, 2d 777, in favor of the defendant, plaintiffs 
appeal. 

Decree affirmed. 

Riker, Marsh & Shipman, of Newark (Everett M. Scherer and Jehiel G. 
Shipman, both of ‘Newark, of counsel), for appellants. 

Jacob L. Newman, of Newark, for respondent. 


COLIE, J.—Appellants, executors of the will of Francis R. Haussling, 
filed a bill in chancery seeking a decree requiring Catherine Guenther 
to pay over to them the sum of $10,705.10 on deposit in the Howard 
Savings Institution, Newark, N. J., or, failing in that, that she be 
decreed a trustee for the benefit of complainants as to said sum. 

Miss Guenther, superintendent of Newark Memorial Hospital, was 
an intimate friend and professional associate of Dr. Haussling. In 
1937 he and Miss Guenther went to the Howard Savings Institution 
where dn account was opened in the names ‘‘Francis R. Haussling and 
Catherine Guenther, payable to either or survivor.’’ The initial deposit 
was $10,085.20, received by Dr. Haussling from the proceeds of a govern- 
ment insurance policy. A day or two prior to the opening of the 
account Dr. Haussling had a telephone conversation with his personal 
attorney, deceased at the date of hearing, to whom the doctor said that 
he had the money and wanted it deposited so that ‘‘Sister’’? (Miss 
Guenther) would have easy access to it if anything happened to him. 
From the opening of the account until after Dr. Haussling’s death, 
four years later, no deposits or withdrawals were made. The ledger 
eard and signature cards were signed by Francis R. Haussling and 
Catherine Guenther. Above the signatures on the ledger card it read: 
“‘I hereby agree to conform to and abide by the Rules and By-Laws 

,0f.The Howard Savings Institution.’’ Each signature card contained 
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the assent of the depositor ‘‘to the Regulations and By-Laws of the 
Institution.’’ The deposit book contained the information that ‘‘no 
payments will be made at any time unless this pass-book is presented.’’ 
The passbook was continuously in Miss Guenther’s possession from the 
time the account was opened until the doctor’s death, excepting on three 
occasions when she gave the book either to Dr. Haussling or to his 
secretary for income tax purposes. That the intention of Dr. Haussling, 
by delivery of the passbook to Miss Guenther, was to make a gift of the 
funds on deposit is borne out by the fact that the doctor, in July 1941, 
sold $2,000 worth of Treasury Certificates to pay certain property taxes 
assessed against him. The sale of a part of his capital to meet taxes 
due is difficult to understand if Dr. Haussling considered the deposit 
in the Howard Savings Institution to be his. The course pursued by 
the doctor is strong evidence that he considered the funds on deposit 
to be the property of Miss Guenther. 


The learned Vice-Chancellor found that the three necessary elements 
of a valid gift inter vivos were present; that is to say, a donative intent, 
an actual delivery, so far as the nature of the subject matter permitted 
of delivery, and a stripping by the donor of his ownership and dominion. 
Bankers Trust Co. v. Bank of Rockville, 114 N. J. Eq. 391, 396, 168 A. 
733, 89 A. L. R. 697. With this finding we are in complete accord. We 


do not agree, however, with what the court below had to say as to the 
effect of R, 8. 17:9-5, N. J. ‘S. A., which reads, so far as pertinent: 
‘“When a deposit has been, or shall be, made in any bank or trust 
company ... in the names of two persons, payable to either, or payable 
to either or to the survivor, the balance . . . may be paid to either of 
said persons during the life of both and in case of the death of either 
... the balance . , . shall be paid to the survivor, and the legal representa- 


tives of the one dying shall not have any claim or right thereto. . . .”’ 


R. 8. 17:9-5.1 N. J. S. A., reads, so far as pertinent: ‘‘ When a deposit 
has been or shall be made in any savings bank . . . in the name of two 
persons, payable to either, or payable to either or the survivor, such 
deposit, or any part thereof, . . . may be paid to either of said persons, 
whether the other be living or not, and the receipt or acquittance of the 
person so paid shall be a valid and sufficient release and discharge to 
the bank for any payment so made.”’ 


This last-quoted act as found in the present Revised Statutes is 
- substantially a re-enactment of Sec. 27 of Chapter 195, Laws of 1906, 
entitled ‘‘An Act concerning savings banks.’’ In Gordon v. Toler, 
83 N. J. Eq. 25, 89 A. 1020, it was held that its purpose was only to 
protect savings banks and was not sufficient to establish a gift where 
‘none was intended. From 1906 through the Revision of 1937 the legisla- 
ture has enacted legislation applicable to joint accounts in savings banks 
different to that enacted with respect to the same type of account in 
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‘any bank or trust company.’’ Such a consistent pattern negatives the 
thought that it was intended to include savings banks within the more 
general category of R. 8. 17:9-5, N. J. 8. A. We agree with the holding 
of Vice-Chancellor Stevens in Gordon v. Toler, supra, and hold that 
R. 8. 17:9-5, N. J. S. A., has no application to the instant case. 

We are urged to resolve an asserted conflict between the holding 
in Thatcher v. Trenton Trust Co., 119 N. J. Eq. 408, 182 A, 912, and 
the holding in Hickey v. Kahl, 129 N. J. Eq. 233, 19 A. 2d 33. Suffice 
it to say that those cases dealt with a statute relating to deposits made 
in the name of one person ‘‘in trust’’ for another. This question is not 
before the court. The decree appealed from is affirmed. 


Extension of Credit to Third Person Sufficient 
Consideration to Support Enforceability 
of Note 


Jolliffe v. First Nat. Bank of Grafton, Supreme Court of Appeals of 
West Virginia, 27 S. E. Rep. (2d) 710 


Where it is understood between the maker and the payee of a 
negotiable note to be secured by deed of trust that payee is acting as 
agent on behalf of a bank and that credit is being extended by the 
bank at the request of the maker to a third persén with the under- 
standing that the note will be transferred by the payee to the bank 
and used as collateral to secure the loan, it is held that it is not 
necessary that a consideration move from the payee of the note to 
the maker, the credit advanced by the bank to the third person at 
the request of the maker being sufficient to support the note and 
deed of trust. 

The extension of credit to a third person is sufficient consideration 
to support the enforceability of a promissory note, the understood 
purpose of which is to furnish collateral security for the credit so 
extended. 


Proceeding by George G. Jolliffe and another against the First 
National Bank of Grafton and others to have removed as a cloud upon 
plaintiffs’ title to certain realty a deed of trust made to secure a note 
executed by named plaintiff and to cancel the note. From a decree 
dismissing their complaint and directing enforcement of the deed of 
trust, plaintiffs appeal. 

Decree affirmed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 345. 
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Kittle & Kittle, of Philippi, for appellants. 
G. W. Ford and Harry Friedman, both of Grafton, for appellees. 


KENNA, J.—This proceeding was brought in the Circuit Court of 
Taylor County by George G. Jolliffe and Janice Jolliffe, his wife, 
against the First National Bank of Grafton and others for the purpose 
of having removed as a cloud upon their title to a certain improved lot 
in the City of Grafton a deed of trust made by them to E. Bailey 
Wyckoff, trustee, to secure George G. Jolliffe’s note for twenty-five hun- 
dred dollars made payable to O. E. Wyckoff, its date corresponding to 
that of the deed of trust, November 20, 1936, and to cancel the note 
thereby secured because neither the deed of trust nor the note constituted 
a binding contract due to the fact: that there was no valuable considera- 
tion to sustain either. Upon the incoming of answers of the First 
National Bank of Grafton and of the Reconstruction Finance Corpora- 
tion and after the taking of proof in the form of depositions, the judge 
of the Cireuit Court of Taylor County, believing himself disqualified, 
transferred the cause to the Circuit Court of Marion County. Upon final 
consideration that court entered a final order dissolving a temporary 
injunction that had been awarded and dismissed plaintiffs’ bill of com- 
plaint. From that decree this Court granted this appeal upon the 
petition of the complainants below. 

There is little conflict concerning the material matters of fact, which, 
for the purposes of this submission, may be stated as follows: Prior to 
1932 George L. Jolliffe, then fifty-nine years of age, was engaged in a 
general mercantile business in a building owned by him located in the 
City of Grafton. His business had grown and prospered, but at that 
particular time had undergone severe recent setbacks, including a loss 
by fire. His banking business was with the First National Bank of 
Grafton to which he was indebted in the sum of thirteen thousand 
dollars partly secured by a deed of trust on the building oceupied by 
his business and partly by collateral. The property on Maple Avenue, 
here in controversy, was then owned by him and was apparently 
unencumbered. 

On December 20, 1932, George L. Jolliffe and wife, for a recited con- 
sideration of five hundred dollars, conveyed lot 5 in the Lilly Addition, 
being the property here in controversy, to his son George G. Jolliffe, the 
transfer now admitted to have been a gift. George G. Jolliffe at that 
time was employed by his father and for a number of years had been 
occupying the dwelling located upon the property conveyed. 

Promptly upon learning of the transfer, the First National Bank of 
Grafton threatened a chancery proceeding for the purpose of having 
the conveyance to George G. Jolliffe declared to be voluntary and made 
for the purpose of hindering and delaying creditors of the grantor. 
This threat led to negotiations that culminated in the Bank’s agreeing 
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not to sue in exchange for George L. Jolliffe, Mamie E. Jolliffe, his wife, 
and George G. Jolliffe becoming co-makers of a thirty day note in the 
amount of thirteen thousand dollars payable to George L. Jolliffe, who 
indorsed it and delivered it to the Bank. Apparently the note in 
question was renewed without curtailment every thirty days until the 
early part of the year 1936. 

On April 30, 1936, George L. Jolliffe, the father, applied to the 
Reconstruction Finance Corporation for a loan of thirty thousand dollars. 
Apparently this was done through the First National Bank of Grafton in 
the form, of what would have resulted in a participating application. 
This application was refused. 

On November 16, 1936, the Board of Directors of the First National 
Bank formally approved, by resolution spread upon its minutes, a loan 
of twenty-five thousand dollars to George L. Jolliffe to be secured sub- 
stantially as was the amount then owed by him to the Bank. The Bank 
agreed to advance, in participation with the RFC, twenty per cent of 
the amount of the loan, the RFC to advance the remaining eighty per 
cent thereof. On November 20, 1936, this approval was followed by 
the application of George L. Jolliffe to the Bank on an RFC approved 
form for the loan of twenty-five thousand dollars. 

When this application was received by the RFC it declined to act 
favorably upon it, but upon the First National Bank of Grafton calling 
its office at Richmond it did agree to advance seventy per cent, instead of 
eighty per cent, of the amount of the loan, provided that the Bank of 
Grafton would advance the remaining thirty per cent. Since it had been 
agreed that in the event of the loan ‘becoming effective Jolliffe would 
discharge his indebtedness to the Bank, amounting to a little over thirteen 
thousand dollars, out of the proceeds of the loan, it would seem that 
good banking practice interested the Bank in having the loan approved 
and at the same time did not favor increasing its percentage of participa- 
tion. Therefore, in order to meet the situation thus ereated and to 
supply the Bank with additional security to cover its additional par- 
ticipation in the loan, the First National Bank informed Jolliffe that 
it would participate to the extent of thirty per cent provided he would 
furnish as additional security to it only, a note for twenty-five hundred 
dollars secured by deed of trust upon the Maple Avenue property, title 
to which stood in the name of ‘this son, George G. Jolliffe; this in spite 
of the fact that it had given its written assurance to the Reconstruction 
Finance Corporation that the collateral and security listed in the 
application which Jolliffe had executed was the entire security covering 
the loan. The apparent purpose of this assurance was to cause the 
Bank, acquainted with local values, to assume the same risk as the 
Reconstruction Finance Corporation and to avoid the exact situation 
which arose in this case. It will be noted that the application when 
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signed contained no misstatement, but when accepted by RFC the Bank 
had increased the security held by it, which fact it did not report. 

On November 20, 1936, George L. Jolliffe executed to the First Na- 
tional Bank of Grafton his note for twenty-five thousand dollars which, 
together with the security therefor, was delivered to the Reconstruction 
Finance Corporation. 

On the same day the First. National Bank of Grafton procured from 
George G. Jolliffe and Janice V. Jolliffe a note for twenty-five hundred 
dollars made payable to O. E. Wyckoff in ninety days and a deed of 
trust on the Maple Avenue property made to E. Bailey Wyckoff as 
trustee. On December the seventh loan was closed and: on the twenty- 
third O. E. Wyckoff delivered the deed of trust and note to the Bank. 

On June 10, 1938, George L. Jolliffe filed a voluntary petition in 
bankruptcy and on January 1, 1939, George G. Jolliffe, in writing, de- 
manded ‘that the Reconstruction Finance Corporation instruct the First 
National Bank of Grafton to surrender his note for twenty-five hundred 
dollars and release the deed of trust securing it since there was no con- 
sideration moving from the payee, O. E. Wyckoff, to him to sustain its 
validity. Apparently this letter gave the Reconstruction Finance Cor- 
poration the first information concerning the additional security that 
the Bank had procured. 

On March 10, 1939, the Central Trust Company of Charleston, named 
as trustee in the deed of trust executed by George L. Jolliffe conveying 
his business property to secure the participating loan of twenty-five 
thousand dollars, sold that property for the amount of ten thousand 
dollars, leaving unpaid seventeen thousand eight hundred sixty-nine 
dollars and eighty-nine cents. 

On July 5, 1939, the First National Bank of Grafton, acting on the 
advice of counsel, forwarded to the Reconstruction Finance Corpora- 
tion the note and, deed of trust of George G. Jolliffe. 

There is but one specific assignment of error contained in the appel- 
lant’s petition, and that is to the effect that the trial chancellor erred 
in decreeing that the note for twenty-five hundred dollars executed by 
George G. Jolliffe to the order of O. E. Wyckoff, payable in ninety 
days and dated the 20th day of November, 1936, and the deed of trust 
securing the same, were both based upon a valuable consideration and 
enforceable. The position of the appellant is that there was no valid 
consideration moving from O. E. Wyckoff,. payee of the note in question, 
to the maker thereof and that any consideration moving from the First 
National Bank of Grafton to George G. Jolliffe should not be considered 
because to do so would validate a transaction in thé course of which that 
Bank had violated its written assurance to the Reconstruction Finance 
Corporation that it had received no security in addition to that which 
it was forwarding to that. Corporation for the participating twenty-five 
thousand dollar loan.. As a related question appellant urges that to 
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enforce the deed of trust and the note it secures would be contrary to 
sound public policy. 

We believe that the circumstances shown by this record clearly 
establish the fact that O. E. Wyckoff was acting for the First National 
Bank of Grafton simply as a formal intermediary payee, The Bank 
apparently did not wish its name to appear in the transaction for fear 
the RFC would thereby become aware of the false statement contained 
in the Bank’s certification to it. That being so, it is, of course, unneces- 
sary to show that a valuable consideration moved directly from Wyckoff 
to the maker of the note. It was the Bank’s transaction ; not Wyckoff’s. 
This was understood by all concerned. The consideration which moved 
from the Bank to George G. Joliffe was the extension of additional credit, 
as well as the time of payment, to him and his father, George L. Jolliffe, 
both being makers of the thirteen thousand dollar note which was to be 
absorbed by the twenty-five thousand dollar loan. The record seems 
comparatively clear to the effect that the RFC would not advance more 
than seventy per cent of the twenty-five thousand dollar loan, and that 
the First National Bank of Grafton declined to advance thirty per cent 
without additional collateral. Its agreement to do so under the cir- 
cumstances, we think, was a valuable consideration moving to George G. 
Jolliffe for the additional security furnished by him. 

Before discussing the second phase of the assignment of error we 
wish again to comment upon the fact that George G. Jolliffe; the son, 
was in no sense a direct participant in the twenty-five thousand dollar 
loan from the RFC and the First National Bank of Grafton... George 
L. Jolliffe, his father, received that money and was ‘the party ‘to :that 
contract. There was no contractual relationship in contemplation be- 
tween George G. Jolliffe and the Reconstruction Finance Corporation. 
The understanding between the First National Bank of Grafton and the 
RFC is not under attack in this proceeding. To the contrary, their 
interests correspond. The question of liability or of responsibility for 
the statements contained in the certificate addressed to the Reconstruc- 
tion Finance Corporation and signed by the First National Bank of 
Grafton we believe lies between them. This record shows that the - 
Reconstruction Finance Corporation is now in full possession of the 
facts, has received the formerly withheld note of George G. Jolliffe, 
and is undertaking in this cause to enforce its payment. This is suf- 
ficient to constitute acquiescence in and ratification of the course taken 
by the First National Bank of Grafton. We do not regard it as necessary 
in the light of what has already been said to discuss the question of 
public policy. It is true that on the one hand we have an admitted 
misstatement, but on the other, we would have the approved evasion 
of what would otherwise be an admittedly honored debt by a ‘Person in 
no wise hurt by a now corrected deception, 

On the basis of what has been said, the decree of the Circuit Court of 
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Marion County directing the enforcement of the deed of trust from 
George G. Jolliffe and wife to E. Bailey Wyckoff, trustee, dated No- 
vember 20, 1936, is affirmed and the cause remanded. 


Defense of Usury by Guarantor of Note 
Brooklyn Trust Co, v, Hardy, Supreme Court, 44 N. Y. Supp. (2d) 616 


A guarantor of a note sued upon his guaranty may defend by 
showing that the loan was void for usury. 

An action was brought on a note made by ‘‘James G. Hardy & 
Co.’’ and bearing guaranty signed by ‘‘James G. Hardy.’’ De- 
fendant Hardy alleged in answer to the action that the note was 
made by him individually and that it was usurious. Proof showed 
that maker was a partnership of which defendant was the only im- 
portant member, that defendant was in complete charge of partner- 
ship assets and that loan was usurious. It was held that defense 
of usury could be raised and that guarantor could defend by show- 
ing that loan was void for usury. 


Action on a note by the Brooklyn Trust Company, as executor of 
the ‘last will and. testament of Alma B. Williams, deceased, against 
James G. Hardy. ~~ 

Judgment for defendant. _ 

Merchant & Olena, of New York City, for plaintiff. 

George Thoms, of New York City, for defendant. 


JOHNSON, J.—In this rather involved situation wherein the estate 
of the lender of $15,000 is met with the defense of usury it is probably 
important that the question of who made the note should be decided first. 

Plaintiff alleges that the note was not made by the defendant James 
G. Hardy, but that.he is sued as a guarantor; there is no denial that 
he signed a formal and sufficient guaranty on the back of the note. He 
is sued individually and it is in that form in which he signed as guar- 
antor; on its face, the note does not profess to be his individual note, 
since the maker is James G. Hardy & Co. The claim in the complaint 
that it,was made by James G. Hardy & Co. is denied by the defendant, 
who alleges in his answer to the amended complaint that he borrowed 
money and gave the note; however, he. makes no reference to the guar- 
anty, and in effect alleges that he guaranteed the payment of his own loan. 

_ A great deal of testimony was taken on the identity of James G. 
Hardy & Co.,. the -maker, and--it- seems to have been a partnership, 
although the position of the defendant in. the group, as in another 


NOTE—For similar -decisione see B.L.J. Digest (Fifth Edition) § 1578. 
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organization of a similar name doing business in another city, was.so 
prominent and important that it might seem as if it was really his own 
trade name; however, there was no proof that he ever filed a personal 
certificate that he did business under that name. In view of the fact 
that he guaranteed the note in his individual capacity it seems suffic- 
iently clear that the maker of the note was not the defendant indi- 
vidually. 

His defense on that particular point, set forth affirmatively, although 
not called a defense but contained in the first paragraph of his said 
answer, has not been proven by a fair preponderance of evidence, 
while the plaintiff has proven the allegations (paragraph 2 of the com- 
plaint, that the note was made by ‘‘James G. Hardy & Co.’’ (not 
described as a corporation), and that contemporaneously the defendant 
individually signed the guaranty, quoted in paragraph third of the 
amended complaint. 

The deceased did lend the $15,000, and it has not been repaid after 
demand. The defendant proved (paragraph sixth) that there was a 
collateral deposit of his stock in James G. Hardy & Co., an Illinois cor- 
poration, at the time the money was loaned, and that thereafter other 
stock, in a similarly named New York Corporation, was substituted. 
These certificates belonged to him, but depositing them does not prove 
that he was the original borrower.- He so completely controlled James 
G. Hardy & Co., the group which may be called a partnership, and 
it was so much to his interest to have the money loaned, that he would. 
naturally both guarantee the loan and put up his private stock as col- 
lateral; which, however, did not make him the borrower. The loan 
check ran to him but that is not enough to offset the other cireumstances 
indicating that, in form, he was not the borrower. 

A guarantor sued upon his guaranty may defend by showing that 
the loan was void for usury, which is the position defendant took in 
his third defense. There was no proof of the loan having been made 
to either corporation, ibut a defense of usury would exist for the guar- 
antor if the loan was made to a partnership. The important question 
of fact here is whether or not, by a fair preponderance of evidence, he 
has proven that defense, particularly (paragraph fourteenth) regard- 
ing usury. 

The lender, a woman who was not a lawyer, wrote letters to the 
defendant which are in evidence, and from which it appears, with 
reasonable clearness, that the $1,500 note made to her by him, indi- 
vidually, at the time the larger loan was made, was interest on that 
principal, The $1,500 note runs to the order of the lender and is signed 
not James G. Hardy & Co. but by the defendant individually; the 
handwriting on both notes is entirely the handwriting of the defendant. 

Thus the situation is that a group borrowed money and defendant, 
a member thereof, guaranteed repayment and contemporaneously de- 
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livered, as collateral, some of his private stock in a corporation, and 
gave as consideration the $1,500 note as one year’s interest on the prin- 
cipal as his personal promise. The circumstances of the giving of that 
$1,500 note could not be gone into very fully at the trial; the lender 
being dead the section was invoked, and the triali was confined to letters 
she had written. 

Under all the circumstances it has been proven by a fair prepon- 
derance of the evidence that on February 8, by check dated January 8, 
she loaned the $15,000 (at 6%, which was to begin only if the note 
was not paid on maturity) and took from the endorser not only his 
individual guarantee but his written individual promise to pay $1,500, 
which is 10%; it seems, under the authorities, sufficient to make the 
transaction usurious; having in mind the limits of possible proof under 
the circumstances it should be found that his claim has been proven by 
evidence which, under all the circumstances, is a fair preponderance. 

It is probably true that the courts have required one who pleads 
usury to prove the plea as he makes it; this defendant has not proven 
what he alleged in the answer as to who was the borrower; he pleaded 
that he, individually, borrowed the money, which he has not proven; 
he further alleged that the lender exacted of him individually the $1,500 
interest note. ' 

This is not such a defective proving of the claim as will make it 
impossible to entertain his defense of usury. The indications are all 
to the effect that this group, of which he was undoubtedly the only 
important member and which constituted James G, Hardy & Co., was 
substantially the same as James G. Hardy, not only because of his very 
large share of its assets, but ‘because he was in complete charge of what 
was to be done with the assets; he so dominated it that in effect he 
was the group for all practical purposes; the loan was largely made 
on the basis of his credit, and because of the lender’s friendship for 
him, and in order to help him; so it could very plausibly be said, as 
he does in the answer, that he borrowed the money. 

The inconsistency between such a borrowing and his own guaranty 
thereof may be merely legal, and the real situation may well be that 
recognizing that James G. Hardy & Co. was not merely a description 
of himself but included others, he was apparently strengthening her 
position by giving a guaranty that was unquestionably personal, and 
personally signing a second note that was equally so; thus she might 
be sure of both principal and interest. In Long Island Bank v. Boyn- 
ton, 105 N. Y. 656, 11 N. E. 837, the transaction was ‘‘totally different’’ 
from that described in the pleading, so that usury plea was not upheld. 

There was no testimony received here to indicate that this second 
note was not an interest note, as she described it, but was really a 
promise to pay her what it had cost her to borrow the $15,000. It is 
true that it bears interest after maturity and is payable when the larger 
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amount is due, but that does not permit an inference that this $1,500 
was what she paid for the loan from the bank, The bank was not ex- 
amined on that question, and no light upon it was given at the trial. 
The cost of raising a loan may not be usury, but the proof here does not 
permit a finding that the smaller note was given for such an obligation. 
The defendant having sustained the third defense, the complaint must 
be dismissed on the grounds therein pleaded. 

It is true that defendant is relying on the 10% consideration (the 
smaller note) which did not pass from the borrower to tthe lender; 
generally speaking, the loan contract is void when the promises, etc., 
by the lender to the borrower exceed 6%; here the illegal promise was 
given, in form, by the endorser. However, the courts never let form 
obscure usury, and since, in substance, this,was a loan from her to him, 
its confusing form cannot hide the fact that she obtained the written 
promise of 10%. That she made the short cut of using his check to 
’ pay the bank is not important; in effect, she was paid part of 10% 
interest in advance, and she used that to pay her lender. 

So far as the demand of the defendant for affirmative relief relative 
to the cancellation of the notes, and the stcok collateral, and his equity 
of redemption in the shares, counsel may either submit further proof 
or briefs on those points, or propose finding or judgment in that direc- 
tion ‘so that these phases of the defendant’s prayer can then be con- 
sidered. If, in addition to this written decision, counsel desire to 
submit findings, they should be served on 10 days’ notice. 


Burden of Proof on Payee Where Maker Produces 
Receipt for Payment in Full of Note 


Keeton v. Kennedy, Court of Appeals of Kentucky, 174 S, W. Rep. 
(2d) 781 . 


Generally when the maker of a note admits its execution and 
pleads payment, the burden is on the maker to prove payment. 
However, when the maker of the note pleads payment and files with 
his answer the receipt of the payee showing payment and satisfaction 
in full, the burden then shifts to the payee and if payee is unable 
to show that payment as disclosed by receipt and check pleaded by 
the maker is not full payment or complete liquidation of the note 

' as shown by the receipt and that there was still a balance of note 
. unpaid, it is held that a judgment may jbe properly directed for 
the maker. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1216. 
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Appeal from Cireuit Court, Wayne County; Robert H. Coleman, 
Special Judge. 

Action by Guy Keeton against H. C. Kennedy to recover on a note. 
From a judgment for defendant, plaintiff appeals. 

Affirmed. 


J. C. Bird and B. B. Snyder, both of Williamsburg, for appellant. 
Dunean & Duncan, of Monticello, for appellee. ; 


RATLIFF, J.—On July 25, 1927, appellee, H. C. Kennedy, executed 
his promissory note to John Keeton, father of appellant Guy Keeton, 
in the sum of $1,496.80, payable one day after date. John Keeton died 
in the year 1939 but before his death he assigned the note to appellant. 
On June 17, 1942, appellant filed this action in the Wayne circuit 
court to collect the note subject to an alleged payment or credit thereon 
of $300 as ‘of February 1, 1938. He made the usual, or appropriate 
allegations with respect to the execution of the note by appellee to John 
Keeton, the assignment thereof for a valuable consideration to appellant 
subject to the alleged $300 payment or credit, and sought judgment 
against appellee for the remainder of the note with interest. Appellee 
filed his answer comprised of several paragraphs, pleading various 
defenses to the action, one of which was that he had paid and satisfied 
the note in full on February 1, 1938, and filed therewith a receipt 
signed by John Keeton. That paragraph of the answer and the receipt 
referred to read : 


‘Comes the defendant and for further answer and defense 
alleges that after the maturity of the note sued upon, and before this 
action was brought, and while John Keeton was the holder thereof, 
and before the date of the alleged indorsement and transfer of said 
note by the said John Keeton to the plaintiff, Guy Keeton, this defendant 
paid and satisfied said note in full to the said John Keeton and took 
his receipt in full therefor, which receipt is in words and figures as 
follows: 


“«$300 

‘Received of H. C. Kennedy by check of J. M. Kennedy of even 
date, the sum of Three Hundred & no/100 in full settlement of the 
balance due on note executed to me by H. C. Kennedy about the year 
1927, for about $1200.00, being the only note held by me against the 
said H. C, Kennedy, the said note now being lost. j 

‘This February 1, 1938. 

**Ts] John Keeton 

*“Witness : 
“«J. M. Kennedy.”’ 


He further alleged that the said payment of $300 was the balance 
in full due on the note sued on and paid by check of J. M. Kennedy 
of date February 1, 1938, and also filed the check which also recited 
that it was ‘‘in full of balance due John Keeton on note of H. C. 
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Kennedy.’’ (Signed) ‘‘Hurt and Kennedy, by J. M. K.’’ The check 
was endorsed by John Keeton and marked ‘‘Paid 2-1-38.’’ Appellee 
further alleged that at the time of the payment and settlement so made 
as indicated by the check and receipt, John Keeton represented to 
him that the note was lost and promised him that: when he found the 
note, if ever, he would mail it to appellee but the note was never de- 
livered to him. Apparently this allegation was made for the purpose 
of explaining the reason for the note not being delivered or turned over 
to appellee at the ‘time of the alleged payment indicated by the receipt 
and check. 

Appellant filed hi§ reply, and in reply to paragraph four of the 
answer which alleged that the $300 payment was in full satisfaction of 
the balance of the note, he admitted that $300 was paid on the note but 
denied ‘‘that said payment satisfied same in full, or at all, except as a 
payment and credit thereon.’’ Subsequent motions, orders and plead- 
ings, not necessary to discuss herein, were filed and issues joined and a 
jury empaneled to try the issues, and after appellant and one other 
witness (his brother, Shelby Kennedy) gave their testimony and closed 
the evidence for appellant, upon motion of appellee the court peremp- 
torily instructed the jury to find a verdict for appellee, which was 
accordingly done and appellant excepted and prayed an appeal, which 
was granted. 

Appellant was unable to show by the evidence that the $300 pay- 
ment made February 1, 1938, indicated by the receipt and check, was 
not in full payment or complete liquidation of the balance of the note 
and that there remained a portion of the note unpaid after being credited 
by such payment. In Edwards et al v. Bohon et al, 213 Ky. 521, 281 
8S. W. 497, Bohon sued Edwards to collect certain notes representing 
unpaid purchase money on land which Edwards inherited from his 
father, who had executed the note. Edwards defended on the grounds 
that the notes had been paid in full and filed with his answer the 
following receipt: ‘‘Feb, 21, 1916. Received of J. W. Edwards, $54.20, 
balance on the Ed Gibbons land note, [Signed] E. C. Bohon.’’ In 
reply Bohon. denied that the receipt was in full payment of the notes 
and pleaded that it was given as a payment only on the notes. The 
trial in the circuit court resulted in a judgment in favor of Bohon and 
Edwards appealed. It was held that the receipt filed with the answer, 
reciting that it was ‘“balance’’ on the note, made a prima facie case 
in favor of Edwards and the burden then shifted to Bohon to over- 
come the burden, and having failed to do so, the court should have 
rendered a judgment in favor of Edwards. The court said: ‘‘The notes 
filed with the plaintiffs’ petition made a prima facie case in favor of 
the plaintiffs. The receipt filed with the defendants’ answer overcome 
that, and made a prima facie case in favor of the defendants. The 
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plaintiffs admit the execution of the receipt filed with defendants’ 
answer, and the court should not have rendered a judgment in favor 
of the plaintiffs, unless by some evidence they overcame the defense 
thus established for the defendants.’’ To the same effect are Robinson 
v. Williamson, 7 Bush 604, 70 Ky. 604; and Coffman v. Saat, 208 Ky. 
591, 271 S. W. 688. 

Appellant further insists that since appellee admitted the execution 
of the note and pleaded payment, the burden of proof was upon appellee 
and the court should have assigned the burden to him. It may be con- 
ceded that it is the general rule that when the maker of a note admits 
its execution and leads payment, the burden is on him to prove payment. 
However, when the maker of the note pleads payment and files with his 
answer the receipt of the payee showing payment and satisfaction in 
full, the burden then shifts to the payee. It appears that appellant 
assumed the burden of proof without having asked the court to assign 
the burden, but under the authorities supra, if the question of burden 
had been raised at the beginning of the trial it would not have been 
error for the court to have assigned the burden to appellant. These 
conclusions make it unnecessary to consider other questions raised. 
We find no error prejudicial to the substantial .rights of appellant. 

Judgment affirmed. 


Defense of Non-Performance or Breach of Warranty 
Not Available Against Holder in Due Course 
of Note 


B. A. C. Corporation v. Cirucci, Supreme Court of New Jersey, 35 Atl. 
Rep. (2d) 36 


Where one purchasing furniture executes a note and conditional 
sales contract, and the note and sales contract are subsequently sold 
by the payee to a finance company, and the sales contract contains 
provision’ that no warranties with reference to the furniture pur- 
chased are made, it is held that the purchaser can not refuse to make 
further payments on the note because of alleged defects in the 
furniture, notwithstanding the fact that purchaser notifies finance 
eompany of defects after the note is negotiated. The note is nego- 
tiable and the finance company is a holder in due course. It is 
further held that the fact that the indorsee knows that the note is 
given in consideration of an executory agreement by payee or that 
it is given for sale of goods warranted by seller, or that consideration 
is future and contingent, does not deprive the finance company (the 
holder) of his character as a holder in due course, notwithstanding 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 631. 
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failure of payee to perform the agreement or because of a breach 
of warranty, ifs the finance company has no knowledge of the non- 
performance or breach by the seller prior to its acquisition of the 
note. 


Suit by B. A. C. Corporation against Michael Cirucci and others 
upon a promissory note. From a judgment for defendants, plaintiff 
appeals. 

Reversed. 

Benjamin F. Friedman, of Camden, for plaintiff-appellant. 

Kenworthy & Clark, of Camden, for defendants-appellees. 


DONGES, J.—This is an appeal from a judgment of the District 
Court of the City of Camden in favor of the defendants and against 
the plaintiff in a suit upon a promissory note. It appears by the agreed 
state of case that the defendants-respondents purchased a quantity of 
furniture from Louis-Harold Furniture Company, making a down pay- 
ment of $75 and executing the note in suit in the sum of $344.95 and a 
conditional sales contract. At the time of execution the note and the 
conditional sales contract were attached, but the note was detached 
before the institution of the suit. 

The note and the sales contract were sold by Louis-Harold Furniture 
Company to the plaintiff, B. A. C. Corporation. The transaction called 
for monthly payments upon the indebtedness of $22.99 by the defendants 
and three such payments were made. Defendants-respondents refused 
to make further payments because of alleged defects in the furniture. 
There was ample testimony, which was accepted as depicting the true 
situation by the trial court, to the effect that the furniture delivered 
did not conform to the sample exhibited, that the top of the wardrobe 
split, the front leg came off, and it was otherwise defective. 

The position of the defendants was and is that the plaintiff is not 
a holder in due course of the note; that in this suit all defenses that 
would be available to defendants in a suit by the vendor of the furniture 
are available to them; and that, by reason of the defective condition of 
the furniture, there was a breach of contract by Louis-Harold Company 
which absolves defendants from liability. 

The sole question argued and presented here for determination is 
whether or not such a defense may be raised bby the defendants in a suit 
of this character. 

The respondents rely upon the recent case in the*Court of Errors and 
Appeals of General Contract Purchase Corporation v. Moon Carrier 
Corporation, 129 N. J. L. 431, 29 A 2d 843, 845, and state that the 
applicable rule is ‘‘where a bill or note refers to or is accompanied by a 
collateral contemporaneous agreement or the purchaser has actual knowl- 
edge of the same, he takes subject to its contents or conditions.’? We 
think the Moon ease is clearly distinguishable from the present one. 
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In that case the defendant gave the note in payment of premiums on 
certain policies of insurance and executed certain: contracts covering 
the terms of the transaction. The contracts were assigned to the plaintiff 
along with the note. The court held that the very terms of the contracts 
put the plaintiff assignee upon notice that there was in the agreement 
a contemplation of the possibility of failure of consideration in part. 
It was held that; from the agreements it was ‘‘readily deductible that 
plaintiff respondent in its transactions with Frizzell & Company contem- 
plated exactly such a situation as here and in case of diminution of 
consideration makes Frizzell & Company [plaintiff’s assignor] respon- 
sible therefor.’’ 

The contract in the instant case between the defendants and Louis- 
Harold Company was an ordinary conditional sales contract covering 
furniture. There were no special or peculiar provisions as there were 
in the Moon case. In West Side Trust Company v. Krug, 117 N. J. L. 
102, 187 A. 154, a similar situation was presented. There a note was 
given in connection with the conditional sale of refrigerating equipment. 
In a suit by the purchaser of the note the defense was sought to be 
raised that the equipment was not in compliance with the implied 
warranty that it would effectively cool and refrigerate the beverages to 
be sold by the purchaser. The answer which sought to raise this defense 
was struck and the judgment was affirmed by the Court of Errors and 
Appeals. 

In Coffin v. D. W. May, Inc., 104 N. J. L. 347, 140 A. 331, 333, a 
trade acceptance purchased by the plaintiff bore the endorsement at the 
time of its purchase: ‘‘ ‘This trade acceptance covers 222 radio cabinets 
and benches which are absolutely guaranteed and are to be replaced by 
the manufacturer if found damaged when the cartons are opened’—Sub- 
scribed by D. W. May, Inc., and D. W. May, Treas.’’ It was contended 
that this language imputed to the holder of the instrument actual knowl- 
edge of an infirmity existing in the instrument at the time of purchase 
and, therefore, there was a question of fact as to whether or not it was 
acquired in good faith. This contention was rejected by the Court of 
Errors and Appeals, the court saying there was no legal duty devolved 
upon the bank to make inquiry, whether or not the guarantee referred 
to in the endorsement was breached. ‘‘Since the payment of the trade 
acceptance was not made dependent upon the performance or non- 
performance of the guaranty, it was of no importance to the bank.’’ 

In the ease under consideration the conditional sales contract con- 
tained the language: ‘‘No warranties, express or implied, representa- 
tions, or statements in reference to said property have been made by 
Seller unless endorsed hereon in writing.’’ The contract contained no 
such warranties or representations. In such a situation it is difficult to 
see how knowledge of the existence of the contract and of its terms 
could constitute notice to or knowledge in the purchaser of the note 
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of any defect in the instrument. The provision of the statute is, R. ‘8. 
7:2-56, N. J. 8. A.: ‘‘To constitute notice of an infirmity in the instru- 
ment or defect in the title of the person negotiating the same, the person 
to whom it is negotiated must have had actual knowledge of the infirmity 
or defect, or knowledge of such facts that his action in taking the instru- 
ment amounted ito bad faith.’’ There is no claim that any complaint 
was made to the plaintiff as to the condition of the furniture until 
several months after it acquired the instrument. The infirmity in the 
instrument, then, must appear upon the face of the papers, and we 
are unable to find any defect that would, in contemplation of the 
statute, render this instrument non-negotiable or prevent the plaintiff 
from being considered a holder in due course. 

The rule as stated in 10 C. J. S., Bills and Notes, § 330, p. 829, is 
‘‘Thus knowledge by an indorsee that the note was given in considera- 
tion of an executory agreement by the payee, or that it was given for the 
sale of goods warranted or guaranteed ’by the seller, or that the considera- 
tion was future and contingent, does not deprive the holder of. his 
character as a holder in due course, if the payee fails to perform or the 
warranty or guarantee is breached, where the holder had no knowledge 
of the nonperformance or the breach prior to his acquisition of the 
instrument.’’ As stated, in the Moon ease the terms of the agreements 
and the nature of the subject matter were such as to put the purchaser 
upon notice, but that is not the situation here. 

The judgment of the District Court is reversed, with costs. 


Bank Not Liable to Receiver for Deposits in Debtor’s 
Account Subsequent to Receiver’s Appointment 


Cross v. West New Brighton Bank, Supreme Court, 45 N. Y. Supp. 
(2d) 567 


Title to money in a bank account of a judgment debtor deposited 
therein subsequent to the appointment and qualification of a receiver 
of said judgment debtor passes to the bank notwithstanding the 
receivership, and as between the judgment debtor and the bank there 
arises the relationship of debtor and creditor. Under statutory pro- 
visions the bank cannot be held liable to receiver for said amount 
subsequently deposited in the absence of actual notice to the bank 
of the receivership. 


Action by Reuben E;* Cross, as receiver of the property of Harold 
Torrone, against the West New Brighton Bank for an amount deposited 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 395. 
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to Torrone’s account in defendant bank after plaintiff’s. appointment 
and qualifiation as receiver. From a judgment and order granting 
plaintiff’s motion for judgment on the pleadings to the extent of $13.09, 
plaintiff appeals. 

Affirmed. 

Philip J. Levine, of Staten Island (Reuben E. Cross, of Staten Island, 
of counsel), for appellant. 

Howard Worzel, of West New Brighton, Staten Island, for re- 
spondent. 


4 


STEINBRINK, J.—The facts on the motion for judgment on the 
pleadings are as follows: By order dated November 20, 1942, the plain- 
tiff was appointed the receiver in supplementary proceedings of the 
property of Harold Torrone. On November 24, 1942, the plaintiff duly 
qualified as such receiver by filing the order of his appointment, and a 
duly approved undertaking in the office of the Clerk of the County of 
Richmond. On November 27, 1942, there was deposited to the judgment 
debtor’s account in the defendant’s bank, the sum of $750, and on 
April 9, 1943, there remained in the account the sum of $13.09. On 
April 9, 1943, plaintiff, as receiver, demanded of the defendant bank 
payment of the $750. Until the demand was made the defendant bank 
had no actual notice of plaintiff’s appointment as receiver, and tendered 
to the plaintiff the amount then remaining on deposit. 

The claim asserted in the complaint is predicated upon section 807 
of the Civil Practice Act, which provides that the property of the 
judgment debtor in supplementary proceedings shall vest in the receiver 
from the date of the filing of the receivership order. Vesting of the 
property in the receiver is made subject to certain stated exceptions, 
not here applicable, in favor of a purchaser in good faith and for 
valuable consideration. Plaintiff contends that under this section of 
the act, a third party who pays off an indebtedness to the judgment 
debtor without knowledge of the receivership remains liable nevertheless 
on such indebtedness to the receiver. Search has failed to disclose any 
controlling authority in this or any other jurisdiction applicable to the 
question here posed. The cases urged upon us by the plaintiff-appellant 
(Reynolds v. AStna Life Insurance Co., 160 N. Y. 635, 55 N. E. 305, 
and Foley v. Equitable Life Assurance Society of United States, 290 
N. Y. 424, 49 N. E. 2d 511) are not in’ point. 

Title to the money deposited to the account of the judgment-debtor 
passed to the bank notwithstanding the receivership (Hatch v. Fourth 
National Bank, 147 N. Y. 184, 191, 192, 41 N. E. 403; Pittsburgh-West- 
moreland Coal Co. v. Kerr, 220 N. Y. 137, 142, 115 N. E. 465), and 
between the judgment-debtor and the bank there arose the relationship 
of debtor and creditor. Sundial Const. Co. v. Liberty Bank of Buffalo, 
277 N. Y. 137, 141, 13 N. E. 2d 745. By operation of law the statute 
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effected an assignment of this indebtedness to the receiver. In the 
absence of ‘a clear and explicit expression to the contrary it must be 
presumed that there was no intent to change the common-law rule: 
(People v. Palmer, 109 'N. Y, 110, 16 N. E. 529, 4 Am. St. Rep. 423) 
that a debtor liable on an assigned chose in action remains unaffected 
by the assignment until he has notice thereof. Van Keuren v. Corkins, 
66 N. Y. 77; Smith v. Kissel, 92 App. Div. 235, 87 N. Y. S. 176, affirmed 
181 N. Y. 536, 73 N. E. 1133. With respect to the assignment of a 
chose in action, as distinguished from the transfer of tangible personal 
property, there is nothing in the statute suggesting an intent to change 
the common-law rule. The literal interpretation for which plaintiff 
contends would expose all debtors to the risk of doublt liability regardless 
of whether repayment of the debt was made in good faith and without 
notice of the receivership. To protect himself fully against such risk, 
the debtor would be required to keep in constant communication with 
the County Clerk’s office to determine whether a receiver in supplemen- 
tary proceedings had been appointed for the person to whom repayment 
of a debt was being made. So onerous a burden and so oppressive and 
unjust a result, particularly as applied to large commercial organiza- 
tions such as banks and insurance companies, could hardly have been 
within the contemplation of the Legislature. We should not oppose 
arbitrary reason to the authority of: facts. 

_ As was said by Chief Justice Hughes in Sorrells v. United States, 
287 U. S. 435, at page 446, 53 S. Ct. 210, at page 214, 77 L. Ed, 413, 
86 A. L, R. 249: ‘‘Literal interpretation of statutes at the expense of 
the reason of. the law and producing absurd consequences or flagrant 
injustice has frequently ‘been condemned.”’ 

The Chief Justice then went on to quote from United States v. Kirby, 
7 Wall. 482, 19 L. Ed. 278, as follows: ‘‘ All laws should receive a sensi- 
ble construction. General terms should be so limited in their application 
as not to lead to injustice, oppression, or an absurd consequence. It will 
always, therefore, be presumed that the legislature intended exceptions 
to its language, which would avoid results of this character. The reason 
of the law in such eases should prevail over its letter.’’ 287 U. S. at 
page 447, 53S. Ct. at page 214, 77 L. Ed. 413, 86 A. L. R. 249. 

The courts of this state have applied a like canon of construction. 
See People v. Ryan, 274 N. Y. 149, at page 152, 8 N. E. 2d 313. 

Section 807 of the Civil Practice Act is not an isolated statute, which 
considered alone reveals the true legislative intent. It is part of Article 
45, which deals generally with the remedies available to judgment 
creditors and must be read together with those other sections (Sections 
779, 781 and 794, Civil Practice Act) which provide the judgment 
creditor with the means of reaching the indebtedness of a third party to 
the judgment ‘debtor. It will be noted that all of these sections and 
the others relating to them, presuppose actual notice to the third party 
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of the claim asserted by the judgment creditor. They provide safeguards 
for the protection of the third party from the possible imposition of 
double liability while at the same time affording the judgment creditor 
or the receiver every reasonable means of reaching the judgment debtor’s 
property. Together, they form the statutory design to facilitate the 
collection of judgments. Considering the entire statute, I am of the 
opinion that while section 807 fixes the time when the receiver’s title 
to property of the judgment debtor vests, it was not intended hy that 
section to make liable a third party who in good faith has parted with 
the debtor’s property before actual notice of the receivership. Any other 
construction would promote hardship and injustice with which the 
Legislature in view of the general statutory scheme cannot be lightly 
charged. Under the statute, the defendant could not be held to liability 
in the absence of actual notice of the receivership. 
The judgment and order should be affirmed, with $25 costs. 


Right of Restrictive Indorsee to Sue Depends Upon 
Indorser’s Right to Sue 


Follett v. Clark, Supreme Court of Washington, 143 Pac. Rep. (2d) 536 


The right of a restrictive indorsee of a note to maintain a suit 
on the note is dependent on the right of his indorser to bring action 
on it, 


In this case a promissory note was. assigned to indorsee by a 
bank five years prior to its dissolution. The bank was dissolved by 
the Secretary of State for nonpayment of the annual fee. It was 
held that since the bank could not have maintained an action on the 
note payable to it, indorsee for collection only of such note could not 
maintain a suit to recover thereon. 


Action by W. R. Follett against Henry A. Clark, as administrator of 
the estate of Jesse B. Clark, deceased, seeking to recover on a promissory 
note. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

J. D. MeMannis, of Tekoa, and Brown & Huneke, of Spokane, for 
appellant. 

J. P. Burson, of Tekoa, for respondent. 


BLAKE, J.—This is an action on a promissory note executed by the 
deceased to the Citizens State Bank of Tekoa as payee. From judgment 
for plaintiff, defendant appeals. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 698. 
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In 1931, the Citizens Bank merged with another bank. It thereafter 
ceased to perform the ordinary functions of banking. It retained certain 
assets, however, among which was a note executed by deceased some 
time prior to the merger. It continued to pay its annual license fees 
‘until 1936. Although it failed to pay license fees for 1936 and sub- 
sequent years, the Secretary of State did not enter a notation of its 
dissolution upon the records of her office until July 1, 1940. 

On October 7, 1935, the board of directors of the bank held a meet- 
ing “for the purpose of finding a means of collecting old accounts and 
notes.’’ Pursuant to a decision reached at that meeting, ‘‘the following 


accounts were given to W. R. Follett for collection and handling: .. . 
Jack Clark [Jesse B. Clark]. . 

On January 6, 1936, Follett obtained a renewal note to the bank as 
payee, which bears the following endorsement: 


‘*Pay to the order of W. R. Follett, for collection pursuant to resolu- 
tion of Trustees of Citizens State Bank of Tekoa, dated October 7, 1935. 
‘*Citizens State Bank of Tekoa 
‘“‘By H. M. Cole 
‘“Secretary.’’ 


Clark died March 28, 1938. Administration of his estate was initiated 
January 2, 1941. Within six months from the first publication of notice 
to creditors, Follett filed a claim based upon the note. Upon rejection 
of the claim by the administrator, he brought this action. 

At appropriate times, appellant challenged respondent’s right to 
maintain the action. The contention is that, since the Citizens State 
Bank was dissolved July 1, 1940, it lost its capacity to sue. It is argued 
that, since the indorsement is restrictive in contemplation of Rem. Rev. 
Stat. § 3427, the indorsee, in view of the limitations of Rem. Rev. Stat. 
§ 3428, could only ‘‘bring any action thereon that the indorser could 
bring.’’ The former statute provides: ‘‘An indorsement is restrictive, 
which . . . constitutes the indorsee the agent of the indorser;...’’ So 
far as pertinent, § 3428 defines the rights of a restrictive indorsee as 
follows: ‘‘A restrictive indorsement confers upon the indorsee the 
right... to bring any action thereon that the indorser could bring; .. .”’ 

Under these statutory provisions, it is clear that, if Follett holds 
the note by virtue of the indorsement, he could not maintain the action 
unless the Citizens State Bank could have brought it. Seeming to 
concede this, respondent insists that the Clark account was assigned to 
him for ‘‘colleection and handling’’ by the bank directors at their meet- 
ing of October 7, 1935; that the bank then was a going concern and 
could have maintained an action on the note; that the bank’s right of 
action passed to him under the assignment as of that date; that: his 
right of action was unaffected by any subsequent dissolution of the 
bank. 
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For the purposes of this case, the validity of the argument may be 
conceded. The claim was based expressly upon the note and indorse- 
ment. The cause of action rests upon the claim filed in the probate 
proceedings. Dillabough v. Brady, 115 Wash. 76, 196 P. 627. The 
character of the cause of action is determined by the character of the 
claim filed. 3 Bancroft’s Probate Practice, p. 1536, §§ 896, 897. Zuhn v. 
Horst, 100 Wash. 359, 170 P. 1033; Etchas v. Orena, 127 Cal, 588, 60 P. 
45; Vanderpool v. Vanderpool, 48 Mont. 448, 138 P. 772. 

The only action, therefore, which respondent could maintain is ‘upon 
the note. Respondent being a restrictive indorsee, it follows that his 
right to maintain a suit on the note is dependent on the right of his 
indorser (Citizens State Bank) to bring an action on it. 

By the express terms of Rem. Rev. Stat. (Sup.) § 3836—14, the bank 
was effectually dissolved by the notation made upon her records by the 
Secretary of State on July 1, 1940. We have held, however, that a 
corporation so dissolved by the Secretary of State for nonpayment of 
annual license fees may be sued during the period that it may be 
reinstated by compliance with § 3836—14. National Grocery Co. v. 
Kotzebue Fur, ete., Co., 3 Wash. 2d 288, 100 P. 2d 408. But a corpora- 
tion in such plight cannot affirmatively maintain an action. Gamble v. 
Alder Group Mining & Smelting Co., 5 Wash. 2d 578, 105 P. 2d 811. 
Its rights to function in a corporate capacity are suspended (National 
Grocery Co. v. Kotzebue Fur, ete., Co., supra), and titlé to its property 
passes to its trustees ‘‘for the benefit of its creditors and stockholders to 
be disposed of under appropriate court proceedings.’’ Rem. Rev. Stat. 
(Sup.) § 3836—15. That the Clark note was an asset of the Citizens 
State Bank is not open to question. Upon dissolution of the bank, title 
to the note passed to the trustees. Whether respondent holds the note 
as indorser or assignee of the Clark account, he holds it for ‘‘ collection 
and handling’’ only. 

As sustaining his right to maintain the action, respondent cites 
Pacific Drug Co. v. Hamilton, 71 Wash. 469, 128 P, 1069, and Marshall v. 
Pike, 145 Wash. 348, 260 P. 531. In each of those cases, the assignee of 
a chose in action was permitted to maintain suit on the assigned account 
notwithstanding his assignor, a corporation, could not have brought an 
action by reason of disability under Rem. Rev. Stat. (Sup.) § 3836—12, 
for failure to pay its annual license fee, The assignor corporation was 
a going concern. Its corporate functions had not been abrogated by 
dissolution. It still held title to and control of its property. We think 
the facts in both of the cases are so different from the facts in the 
instant ease as to make the rule there laid down inapplicable here. 

In any event, to apply the rule of those cases to the facts now 
presented would amount to an unjustifiable extension of it and neces- 
sitate the overruling of Gamble v. Alder Group Mining & Smelting Co., 
supra. We think the rule laid down in that case is correct, and we 
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have no inclination to depart from it. By reason of its dissolution, the 
Qitizens State Bank could not have brought an action on the note in 
controversy; consequently, respondent, being the bank’s indorsee for 
collection, cannot maintain a suit on it. Rem. Rev. Stat. § 3428. 

The judgment is reversed and the cause remanded, with direction to 
dismiss the action. 


Application of Soldiers’ and Sailors’ Relief Act to 
Accommodation Maker 


White System of Lafayette, Inc., v. Fisher, Court of Appeal of Louisiana, 
' 16 So, Rep, (2d) 89 


Where a promissory note prepared by a payee is signed by the 
maker thereof and also indorsed by two other persons in order to 
facilitate the loan to the maker, and the maker subsequent thereto 
enters the army, it is held that a court may in its discretion stay 
any proceedings brought against said other persons who merely 
signed as accommodation makers and as such are entitled to a stay 
of proceedings brought against them by the holder of note, under 
the provisions of the Soldiers’ and Sailors’ Civil Relief Act of 1940, 
as amended in 1942, Sec. 163 (1), 50 U. S. C. A., Appendix, 513 (1). 


Action by White System of Lafayette, Inc., against Ed Fisher and 
another on an installment note. From the judgment, both parties appeal. 

Affirmed. ; 

Welton P. Mouton, of Lafayette, for appellants. 

James L. Helm and Minos H. Armentor, both of New Iberia, for 
appellee. 


LeBLANC, J.—Plaintiff is the holder of an installment note for the 
sum of $486 signed by Hugh Fisher, Ed Fisher and Katherine Fisher. 
The note is dated January 9, 1942, and is made payable in eighteen 
installments of the sum of $26 each, payable on the 9th day of each 
and every month following the date of its execution. It bears interest 
‘after maturity at highest rate in Louisiana,’’ and contains a clause 
accelerating the maturity of the full amount upon failure to pay any 
installment as the same becomes due each month. It also provides for 
an additional 20 per cent as attorneys’ fees in the event it is placed in 
the hands of an attorney for collection, if not paid at maturity. 

In its petition plaintiff avers that the defendants have failed to pay 
the installments which matured October 9th and November 9th, 1942, 
and therefore the note is due in its entirety in the principal sum of $304, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 25-55. 
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which is the balance remaining unpaid, with 8% interest and 20 per 
cent additional as attorneys’ fees. It prays for judgment against all 
three signers, jointly and in solido, for the full amount stated. 

The defendant Hugh Fisher entered the military service of the 
United States after he had signed the note and had made payments 
thereon, and he purposely was not cited. As far as he is concerned, 
therefore, there is nothing pending before the court. 

Ed Fisher and Katherine Fisher filed at joint. answer in which, after 
stating that Hugh Fisher is now in the military service of the United 
States and that the obligation sued on had been incurred prior to his 
entry, they admit that they subscribed the said note with him, but in 
the capacity of accommodation makers only, as he was the principal 
maker. They then aver that because of his said service, his ability te 
meet and perform the obligation incurred by him has been affected 
and if they should be compelled to carry out his obligation by reason of 
a judgment being rendered against him, they will probably suffer dam- 
ages. They further represent that as accommodation makers they are 
entitled to a stay or postponement of proceedings in the suit all as is 
provided for in the Soldiers’ and Sailors’ Civil Relief Act of 1940, as 
amended in 1942, 50 U. S. C. A. Appendix, § 501 et seq. Finally they 
aver that by authority of Section 206 of the said Act, they are entitled 
to have the interest on the above-mentioned obligation reduced from 
8 per cent, as claimed, to 6 per cent per annum. The prayer of their 
answer is therefore that this cause be stayed and postponed under said 
law for such a period of time as the extension or stay shall be granted 
to the defendant Hugh Fisher, and further that there be judgment 
reducing the rate of interest from 8 to 6 per cent. 

Testimony was taken at the trial of the case to show, first, in what 
capacity the defendants did sign the note sued on, that is whether as 
co-makers or as. accommodation makers or endorsers, and second, to 
show the manner in which they may suffer damage by reason of having 
a judgment rendered against them at this time. After considering the 
evidence, the trial judge rendered judgment in favor of these defend- 
ants ordering all proceedings herein to be stayed and postponed or 
suspended, for and during the period of the present military service 
of Hugh Fisher and for the period of three months from and after the 
date of expiration of said period of service, except upon leave of court 
granted upon application and hearing. The judgment makes no refer- 
ence to the demand for the reduction in the rate of interest. The 
plaintiff took an appeal from the judgment granting the stay and the 
defendants have appealed. from it because it failed to grant the reduc- 
tion in interest as prayed for by them. 

The vital issue that is presented is the right of these defendants to a 
stay of proceedings under the Soldiers’ and Sailors’ Civil Relief Act 
referred to. In that act as it was originally passed in 1940, the power 
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of the court to stay any action or proceeding seems to have been restricted 
to eases where the application for such an order was made by the person 
in the military service himself, or some person on his behalf. That is. 
indicated by Sec. 203 which makes its provisions apply only to such 
persons and also by Sec. 204 the last clause of which provides that: 
‘*Where the person in military service is a codefendant with others the 
plaintiff may nevertheless by leave of court proceed against the others.”’ 
In 1942, however, the act was amended, and Sec. 103(1) reads as follows: 
‘Whenever pursuant to any of the provisions of this Act the enforce- 
ment of any obligation or liability, the prosecution of any suit or pro- 
ceedings, the entry or enforcement of any order, writ, judgment, or 
decree, or the performance of any other act, may be stayed, postponed, 
or suspended, such stay, postponement, or suspension may, in the discre- 
tion of the court, likewise be granted to sureties, guarantors, endorsers, 
accommodation makers, and others, either primarily or secondarily sub- 
ject to the obligation or liability, the performance or enforcement of 
which is stayed, postponed, or suspended.’’ This provision clearly 
gives the court the power, after using its discretion, to grant the same 
order in favor of sureties, guarantors, endorsers, accommodation makers, 
and other persons either primarily or secondarily liable on the obligation 
sued on, that it can grant to the person who is in the military service 
himself. We must therefore conclude that the matter is one which rests 
solely within the sound discretion of the court, and, that being so, on 
this appeal we are concerned only with the question of the proper 
exercise of such discretion on the part of the judge of the court a qua. 

It is pertinent to observe, in our opinion, that in Sec. 203 it is pro- 
vided that the court may in its discretion, or on its own motion, or on 
application to it by the person in the military service or someone on 
his behalf, first, stay the execution of any judgment or order entered 
against such person, and second, vacate or stay any attachment or 
garnishment of property, money or debts in the hands of others either 
before or after judgment as provided in this act, ‘‘unless in the opinion 
of the court the ability of the defendant to comply with the judgment 
or order entered or sought is not materially affected by reason of his 
military service.’’ Hence, it appears that the court is limited in the 
use of: its discretion to those cases in which a judgment or an order 
has already been entered against the person engaged in the military 
service or to cases in which attachment or garnishing may issue. On 
the other hand the amending Sec. 103(1) which extends the power of 
the court and the use of its discretion to sureties, guarantors, ete., is 
much broader, and applies to ‘‘the enforcement of any obligation or 
liability, the prosecution of any suit or proceeding, the entry or enforce- 
ment of any order, writ, judgment, or decree, or the performance of 
any other act.’’ This amendment, coming two years after the original 
enactment of the law manifests, in our opinion, the intention of Congress 
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to not only liberalize its provisions in respect to the person in the 
military service himself but to extend that same liberality to those who 
had engaged themselves in his behalf as surety, guarantor, endorser or 
some other capacity on any obligation he may have undertaken prior to 
his entry. 

Counsel for the plaintiff relies on two cases decided by the Supreme 
Court of this State, neither of which, in our opinion, has any particular 
bearing on the case before us. The first is that of Laperouse v. Eagle 
Indemnity Co. and Wilson Landry, 202 La. 686, 12 So. 2d 680, 682. In 
that case the plaintiff was suing in tort for damages arising out of the 
alleged negligence of the driver of an automobile which was insured 
against public liability by the defendant, Eagle Indemnity Company. 
The driver of the car, Wilson Landry, who was charged with the 
negligence causing the damage sued for, was in the military service, and 
a stay of proceedings was asked for by the Indemnity Company, the 
same as had been asked for by Landry, under the provisions of the act. 
The lower court ordered the stay in favor of both defendants, but on 
certiorari, the Supreme Court reversed the action of the district court 
in so far as the Indemnity Company was concerned. The reason, how- 
ever, was that the plaintiff had a direct cause of action against the 
Indemnity Company and could have sued it alone if he had chosen to. 
Had it done so, the Indemnity Company certainly would have had no 
defense based on the military service of the person whose negligence 
caused the accident’ in driving the car which it had insured, as no 
demand was being made against him. The court states that it was not 
prepared to say whether the lower court had abused its discretion with 
respect to the defendant Landry as the purpose of the act is to prevent 
injury to the civil rights of those engaged in the military service of 
the United States during such service, ‘‘in order that they may be free 
to devote all of their energies to the military needs of the nation.’’ 

The other case cited by counsel for plaintiff is that of Charles 
Tolmas, Inc., v. Streiffer, 199 La, 25, 5 So. 2d 372. We note, however, 
that the decision was rendered in that case in December, 1941. That, 
of course, was before the amendment of 1942 was adopted and which 
is the principal part of the Soldiers’ and Sailors’ Relief Act with which 
we are concerned in this case. Moreover, it appeared that in that case, 
the defendant, on whose behalf a stayorder was being sought on the 
ground that he was a person in the military service, was a party inter- 
posed for the real defendant in the suit. 

We are referred to numerous other decisions, mostly from federal 
courts, but in reading some of them we find. that after all the issue which 
is generally presented is one concerning the use, by the court, of the 
discretion which is granted to it under the act. Whether there has been 
an abuse of that discretion or not, is a question which must be deter- 
mined from the facts as found in each case. 
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From the record in the present case, we learn that the note sued on 
was prepared by the plaintiff and signed by the soldier, Hugh Fisher, 
who then took it to the defendant Ed Fisher, his father, and his sister, . 
Katherine Fisher, the other defendant, in ithe case. All that they did 
was to sign the note in order to facilitate him in obtaining a loan with 
the plaintiff. Under the facts shown they were purely accommodation 
makers or endorsers, but even so, that would make no difference because 
the provisions of See. 103(1) apply to sureties, guarantors, etc., ‘whether 
primarily or secondarily subject to the obligation or liability,’’ sought 
to be enforced. 

Be that as it may, Hugh Fisher, the soldier, signed this note on 
Janauary 9, 1942, and paid the installments as they matured each month 
until October of that year. On October 6, 1942, he addressed a letter 
to the plaintiff advising it that he had been examined and accepted for 
service in the United States Army and expected to be inducted on 
October 15th. In that letter he acknowledged his obligation and states 
that it will be impossible for him to continue to make the payments of 
$26 per month, as heretofore, out of the salary of $50 per month which 
he will receive as a soldier. He does offer, if plaintiff will accept, to pay 
$10 per month until the note is paid in full, or until he is discharged. 
He further states that he realizes that he had endorssrs on the note who 
are not in a position to take care of the same, but that he has not the 


slightest intention of not paying it in full. Apparently he received no 
reply to this communication and within about six weeks this suit was 
filed. 


Under the testimony that was adduced it appears further that this 
soldier, before he entered the service, was earning a rather substantial 
salary with the City of New Iberia by which he was employed. A 
certificate of the Treasurer of the City, filed in evidence, shows that 
during the fiscal year of 1942, he had been paid a total sum of $1,954.17. 
It is easy to see therefore that at the time he incurred this obligation 
he was in a rather good position to meet the installments which he 
obligated himself to pay without much danger of the other obligors 
being called on to assist him. Not only that, he-showed his willingness to 
continue making payments at a reduced rate after he would enter the 
service, but this request seems to have been ignored. 

It further appears from the testimony that his father Ed Fisher, is 
a man sixty-six years old who has been employed as a clerk by the 
Southern Pacific Railroad Company for the past forty-eight years, at 
a salary of $130 a month which, he says, with the many deductions that 
have to be made now, nets him about $120. He says that with the 
present cost of living it is impossible for him to do anything more than 
meet his living expenses and therefore he is not in a position to make 
any payments on the note. His daughter, Miss Katherine Fisher, who 
signed the note works only irregularly, selling cosmetics. She, however, 
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was not working at the time this case was tried, and was in a hospital. 

It is not shown that either of these defendants own any property 
that would be subject to execution under a judgment which may be 
rendered against them at this time, so the only possibility of enforcing 
payment, it seems, would be by garnishment process against the monthly 
salary received by Ed Fisher. The hardship that would be thus 
imposed on this defendant would be one indirectly, at least, if not 
directly related to the military service of his son who, before that 
service, had been complying regularly with his obligation, but realizing 
that he could not continue to do so stated his inability in a letter to the 
plaintiff, written a few days before his induction. In making it clear 
also that his father and sister were not in a position to take care of his 
obligation, he very praiseworthily, in our opinion, offered to readjust 
his payments in a way in which he felt he could take care of them, 
notwithstanding his entry in the service, but his offer was ignored, and 
plaintiff lost but little time, after his induction, in filing suit. 

Under the facts and circumstances presented we conclude that the 
trial judge properly exercised the discretion granted him under the law 
in issuing a stay order in favor of these defendants. 

Inasmuch as there is no judgment to be rendered at this time on 
the note sued on, the demand of the defendants for a reduction in the 
rate of interest becomes a moot question which need not be considered. 

For the reasons stated, it is ordered that the judgment appealed 
from be, and the same is hereby affirmed at the costs of the plaintiff, 
appellant herein. 


Drawer Discharged Upon Check Being Certified 
by Holder 


Nardine v. Kraft Cheese Co., Appellate Court of Indiana, 52 N. E. 
Rep. 634. 


Where the holder of a check has it certified by the bank on which 
it.is drawn the drawer is discharged and the debt becomes that of the 
bank. Certification of the check constitutes acceptance and if the 
check is tendered in full payment of a claim concerning which a bona 
fide dispute exists, the acceptance thereof discharges the debt. 

Defendant, operator of a grocery business under the name of 
Standard Market, purchased a certain quantity of cheese from 
plaintiff cheese company. Subsequent thereto a dispute developed 
as to this cheese. There was an exchange of letters between the parties 
concerning a settlement of the defendant’s account. Later the 
defendant wrote a letter to the plaintiff enclosing a check for $146.01 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 251. 
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which defendant stated paid his account in full. Upon receipt of 
the check the plaintiff mailed it to the bank on which it was drawn 
for certification. The bank certified the check and returned it to the 
plaintiff who still retains it. Subsequently plaintiff brought this 
action against the defendant wherein it sought to recover on account 
for the balance it claimed due after deducting the sum of $146.01. 
Defendant contended that there had been an accord and satisfaction. 
There was a verdict for the plaintiff and defendant appealed there- 
from. 

It was held that inasmuch as the plaintiff as holder of the check 
had it certified by the bank on which it was drawn, the drawer 
(defendant in the instant case) was discharged and the debt became 
that of the bank. By having the check certified plaintiff accepted it. 
The check was tendered in full payment of a claim concerning which 
a bona fide dispute existed, and the acceptance of the check dis- 
charged the debt. There was an accord and satisfaction of the claim 
sued upon. 


Action by Kraft Cheese Company against Lattie Nardine, doing 
business under the style and name of Standard Market, to recover on an 
account, From an adverse judgment, defendant appeals. 

Reversed with instructions to enter judgment for defendant. 

Emison & Emison and Lewis & Lewis, all of Vincennes, for appellant. 

Floyd L. Young, of Vincennes, for appellee. 


FLANAGAN, J.—For several years prior to August 24, 1941, the 
appellant, Lattie Nardine, a resident of Vincennes, Indiana, had operated 
a grocery in Lexington, Kentucky, under the name of Standard Market. 
During that time she had been an open account customer of appellee. 
In July 1941 she purchased from appellee 5153 pounds of Longhorn 
cheese. After a short time a dispute developed as to this cheese. 
Appellant said it was spoiled when received and that appellee should 
take it back. Appellee said that appellant spoiled it trying to force 
eure it and therefore it could not be returned. This dispute continued 
until after appellant closed her business on August 24, 1941. 

Thereafter letters were exchanged betwéen the parties concerning 
settlement of appellant’s account, whereby it developed that there were 
other differences as to items in the account. About October 1, 1941, 
appellee’s Lexington manager went to Vincennes to discuss the account 
with appellant but they were unable to agree as to the amount appellant 
owed. The dispute concerning the shipment of longhorn cheese above 
referred to was continued at that conference. 

On October 30, 1941, appellant wrote appellee the following letter: 


‘*Enclosed please find check in the amount of One Hundred Forty Six 
Dollars and one cent ($146.01) which according to our records pays my 
account in full. 

‘*You will notice that I have taken a 10¢ per lb. deduction on the 
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515-2 lb. bad longhorn cheese, that I received from you. We are still 
at quite a loss on this cheese, as we really had to sacrifice it to get rid of it. 

‘‘In regard to the balance on your statement of overcharges and 
deductions, I wish to advise that I find it impossible to check up on this 
as they are so old. I feel that if the deductions were not in order, that 
I should have been notified at the time they were taken from the checks. 
As you told me, these were left over from before the time you took over 
this account. 

‘“We are sorry to have had to make the above deductions, but I really 
feel that it is a just one. It has been a pleasure to do business with the 
Kraft Cheese Company at Lexington, and I want to thank you for all 
past favors, 


‘‘With best regards to you, I remain,”’ 


Enclosed with the letter was a check for $146.01 marked, ‘‘This pays 
my account in full to date.’’ After receiving the letter and check 
appellee mailed the check to the Vincennes bank on which it was drawn 
for certification. The bank certified the check and returned it to appellee 
who still retains it. 

Thereafter appellee brought this action against appellant seeking 
to recover on account for the balance it claimed due after deducting 
the sum of $146.01. Appellant answered among other things that there 
had been an accord and satisfaction. Trial resulted in judgment for 
appellee in the sum of $87.88 and this appeal followed. The sufficiency 
of the evidence is properly challenged. 

When the holder of a check has it certified by the bank on which it is 
drawn the drawer is discharged and the debt becomes that of the bank. 
7 Am. Juris., pages 411 and 412. See also discussion in Born v. First 
Nat. Bank of Indianapolis, 123 Ind. 78, 24 N. E. 173, 7 L. R. A. 442, 
18 Am. St. Rep. 312. By having the check certified appellee accepted 
it. O’Brien v. American Agr. Chemical Co., 1916, 2d Cir, 229 F. 387. 
If it was tendered in full payment of a claim which was unliquidated 
or concerning which a bona fide dispute existed, the acceptance of the 
check discharged the debt. Neubacher v. Perry, 1914, 57 Ind. App. 362, 
103 N. E. 805; Scheffenacker v. Hoopes, 1910, 113 Md. 111, 77 A. 130, 
29 L. R. A., N. S., 205; St. Regis Paper Co. v. Tonawanda Board & Paper 
Co., 1905, 107 App. Div. 90, 94 N. Y. S, 946; O’Brien v. American Agr. 
Chemical Co., supra. 

Appellee says that there was no dispute because the trial court found 
that the longhorn cheese which appellant claims was ‘spoiled when it 
arrived was in fact spoiled by appellant in trying to force cure it. The 
trial court could, and undoubtedly did, find that appellant spoiled the 
cheese. But in determining whether there was an accord and satisfaction 
we are not concerned with the question as to who was right and who 
was wrong in an existing dispute. We are concerned only with the 
question as to whether a good faith dispute existed at the time the check 
was tendered in full payment. Neubacher v. Perry, supra. The evidence 
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on this question by both parties was all to the effect that such a dispute 
did exist. 

It is true as appellee contends that the question of accord and satis- 
faction is ordinarily a question of fact, but where the controlling facts 
requisite to show accord and satisfaction are undisputed the question 
becomes one of law. 

Appellee further says that the check tendered was that of the 
‘‘Standard Market Co.’’ and not that of ‘‘Standard Market”’ and there- 
fore was not the check of appellant. We need not decide whether the 
acceptance of the check of a third party tendered under the circum- 
stances in this case would amount to accord and satisfaction. The 
evidence here shows that the check tendered was the check of the debtor 
and that such fact was known by appellee. That appellee was doing 
business with appellant as Mary L. Nardine, Standard Market Company, 
is shown by letters so addressed to her iby appellee. The letter to appellee 
with which the check was enclosed was on the letterhead of ‘‘Standard 
Market Company’’ and was signed ‘‘Standard Market Company, M. L. 
Nardine.’’ The check itself was signed ‘‘Standard Market Co., M. L. 
Nardine.’’ 

Our conclusion is that the facts in this case show an accord and 
satisfaction of the claim sued upon. Inasmuch as the controlling facts 
are undisputed no purpose can be accomplished by a new trial. 

Judgment reversed with instructions to enter judgment for appellant. 


Liability of Recipient of Checks from a Trustee 
Where Trustee Converted Trust Funds 


Sutton v. Eastern Viavi Co., United States Circuit Court of Appeals, 
Seventh Circuit 138 Fed Rep. (2d) 959 


The receipt of a check or other negotiable instrument from a 
trustee or through a trustee is insufficient to make the recipient liable 
for any conversion of trust funds by the trustee. In order to charge. 
the recipient, a stranger, as a party to the misappropriation of a 
trust fund, the recipient must knowingly partake in the breach of 
trust ; he must know or have proof of facts which in law characterize 
the transaction as a breach of trust. 

Plaintiffs, beneficiaries of a trust, brought an action against the 
defendant company and the trustee, charging misapplication of 
trust funds by the trustee and seeking restoration of said funds. 
Plaintiffs, in their complaint, alleged in substance that they had seen 
letters of the trustee admitting that he had mingled trust funds with 
those of the defendant company. Plaintiffs further alleged that the 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 524. 
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proceeds of certain checks payable to the trustee were paid into the 
treasury of the defendant company, and that thereby, that company 
charged itself as a trustee ‘‘de son tort.”” There was a judgment of 
dismissal for the defendant from which plaintiffs appealed. On 
appeal the verdict was affirmed. 

It was held that the defendant company, a stranger, could not 
be held liable as a party to the alleged misappropriation of the trust 
funds by the trustee merely upon allegations showing the receipt of 
checks by the trustee. The court held that there was nothing in the 

* plaintiffs’ complaint that constituted a charge of misconduct on the — 
part of the plaintiffs. The plaintiffs failed under the statutory laws 
of Illinois to allege sufficient facts to determine -whether or not the 
defendant company ibelonged in the category of an innocent party 
or in that of persons receiving with guilty knowledge. 


Action by Julia Cummings Sutton and others against the Eastern 
Viavi Company and others for restoration of trust fund allegedly 
acquired by defendant by reason of a misapplication thereof by trustee. 
Judgment of dismissal for named defendant, and plaintiff appeals. 

' Affirmed. 

Weightstill Woods, of Chicago, Ill., for appellant. 

L. M. McBride and Edward H. Baker, Jr., both of Chicago, Ill., for 
appellee. 


LINDLEY, D. J.—Appellants, beneficiaries of a: trust, sued the 
trustee and appellee, charging misapplication of trust funds by the 
trustee and praying restoration thereof. The only reference to appellee 
was that contained in two paragraphs of the complaint as follows: 


**C-4 Recently plaintiffs have seen sundry letters, that were written 
by Perry L. Hole, (the trustee) wherein he has stated that he has been 
keeping the accounts of said Cummings Family Trust, upon the financial 
records of the defendant Eastern Viavi Company, a corporation, and 
has mingled for some years, the funds of said trust with funds of said 
corporation, and with funds of his own, said Perry L. Hole. Endorse- 
ments upon both of the checks mentioned above at paragraph B-3, show 
that their proceeds—Forty-five Hundred Dollars—was paid into the 
treasury of Eastern Viavi Company, a corporation (appellee). Thereby 
said Eastern Viavi Company has charged itself as a trustee de son tort, 
of said Cummings Family Trust.’’ 

*“*C.5 Your plaintiffs fear that said unlawful speculation, and said 
forbidden mingling of funds may have caused losses to the property and 
affairs of Perry L. Hole, and may endanger the property and affairs of 
said Cummings Family Trust, and that said trust fund may be drawn 
into wasteful litigation, arising from said misconduct iby Perry L. Hole, 
and his mismanagement of said Cummings Family Trust, and the mis- 
conduct of Eastern Viavi Company, a corporation, in receiving trust 
funds, and in meddling with the affairs of said Cummings Family 
Trust.’’ 


Upon motion, these two paragraphs, with others, were stricken. 
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Appellants did not amend. Thereupon appellee moved to dismiss. upon 
the ground that the complaint stated no valid claim for relief as against 
it. This motion the court allowed and this appeal followed. In view of 
the fact that after that time there remained in the complaint no charge 
against appellee, the judgment must be affirmed unless the action striking © 
the paragraphs was erroneous. Thus, our narrow question is whether 
the matter stricken stated a cause of action against appellee. 

In this action charging the trustee with misapplication of trust funds, 
appellee, a stranger to the trust, could be legally charged only upon a 
showing that it had received trust property under such circumstances 
and with such knowledge or charged with such notice as would make 
it guilty of participation in wrongful dissipation of the trust property. 
Without some such averment it does not become a trustee of its own 
tort. Obviously, the first several lines of the first paragraph do not 
state a cause of action against appellee; for they are merely an assertion 
that appellants had seen certain letters of the trustee admitting that 
he had mingled trust funds with those of appellee. This averment in 
itself binds appellee in no way. The remaining lines allege merely that 
the proceeds of certain checks payable to the trustee ‘‘were paid into 
the treasury of Eastern Viavi Company, a corporation’’ and that, 
thereby, that company charged itself as a trustee de son tort. The latter 
clause, of course, is a conclusion of law. Nothing in the two paragraphs 
constitute a charge of misconduct on the part of defendant. 

At the risk of undue prolixity, we refer to rules elementary in 
character and ancient in procedural law, but retained in modern prac- 
tice. Under Rule 12(ib) of Federal Rules of Civil Procedure, 28 U. S. 
C. A. following section 723c, failure to state a complaint upon which 
relief can be granted can result only in allowance of a motion to dismiss. 
No claim for relief is stated if the complaint pleads facts insufficient to 
show that a legal wrong has been committed, or omits an averment neces- 
sary to establish the wrong or fails so to link the parties with the wrong 
as to entitle the plaintiff to redress. United States v. Fuller Co., 8 Cir., 
14 F. 2d 813. In suits charging misapplication of trust funds and 
demanding accounting, the complaint, to be sufficient, must set out 
particularly all facts necessary to constitute a cause of action. If 
fraudulent conduct is relied upon, general charges are not sufficient, 
but the facts averred must be sufficient on their face to disclose that the 
conduct complained of was, in fact, the result of bad faith. Ruwitch v. 
Frankel, 7 Cir., 68 F’. 2d 52, 53, and cases there cited. 

Not every recipient of a check or other negotiable instrument from a 
trustee or through a trustee becomes liable for the trustee’s conversion. 
The circumstances under which the trust property is received, the knowl- 
edge or notice with which the recipient is charged will determine whether 
he belongs in the category of an innocent party or in that of persons 
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receiving with guilty knowledge. The Illinois legislature, by an act 
approved July 7, 1931, has put the rule in statutory form. Chapter 98, 
Section 237 of the illinois Revised Statutes is as follows: ‘‘If any nego- 
tiable instrument payable or indorsed to a fiduciary as such is indorsed 
by the fiduciary, or if any negotiable instrument payable or indorsed to 
his principal is indorsed by a fiduciary empowered to indorse such 
instrument on behalf of his principal, the indorsee is not bound to inquire 
whether the fiduciary is committing a breach of his obligation as fiduci- 
ary in indorsing or delivering the instrument, and is not chargeable with 
notice that the fiduciary is committing a breach of his obligation as 
fiduciary unless he takes the instrument with actual knowledge of such 
breach or with knowledge of such facts that his action in taking the 
instrument amounts to bad faith. If, however, such instrument is 
transferred by the fiduciary in payment of or as a security for a personal 
debt of the fiduciary to the actual knowledge of the creditor, or is 
transferred in any transaction known by the transferee to be or for the 
personal benefit of the fiduciary, the creditor or other transferee is liable 
to the principal if the fiduciary in fact commits a breach of his obligation 
as fiduciary in transferring the instrument.’’ That the law of Illinois 
prior to passage of this act was somewhat at variance with the intent 
of the statute is disclosed by the opinion in Owens v, Nagel, 334 Ill. 96, 
165 N. E. 165. See also Restatement of the Law of Trusts, Sec. 283 
et sequi; Sec. 297 et sequi; 65 C. J. 986 and 992; 26 R. C. L. 1298, 
Sec. 150, p. 1296, Sec. 148. Before appellants can recover against 
appellee they must charge clearly and specifically the facts by virtue of 
which claim of legal liability under the Illinois statute is made out. This 
they have not done. Their insufficient averments were properly stricken. 
In the absence of amendment, the District Court properly dismissed the 
complaint. The judgment is affirmed. 


On Petition for Rehearing. 


PER CURIAM.—In our opinion we said: ‘‘Our narrow question is 
whether the matter stricken stated a cause of action against appellee.’’ 

Plaintiffs’ stricken paragraphs, when examined phrase by phrase, 
stated no cause of action against defendant. Nothing averred con- 
stituted a charge of fraudulent conduct on its part. For this reason, 
and this reason alone, we affirmed dismissal of the complaint. 

However, we proceeded, perhaps unnecessarily, to discuss some of 
the elements essential to charge a party with notice of a trustee’s defalca- 
tions. This exposition was intended to be nothing more than a reminder 
that it is not sufficient merely to allege existence of a trust to bring 
about remote legal consequences. The statute referred to was quoted 
to show the present legislative rule in Illinois that in order to hold a 
defendant there must be averment and proof of actual knowledge or 
that the fiduciary is committing a breach of trust, or that the transfer 
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is made as security for a personal debt of the fiduciary. Owens v. Nagel, 
334 Ill. 96, 165 N. E. 165, had to do, strictly speaking, with the question 
of when one takes a check or note subject to the equities existing between 
the parties thereto; it does not touch the problem here, viz., whether 
plaintiffs have pleaded sufficient facts to charge the defendant. 

We adhere to our statement as to the essentials of a complaint against 
a stranger to the trust. Examination of the Illinois authorities discloses 
that the law of that jurisdiction is in accord with the Restatement, and 
the teachings of Corpus Juris Secundum and Ruling Case Law. Thus, 
in Fifth National Bank v. Hyde Park, 101 Ill. 595, at page 608, 40 Am. 
Rep. 218, the court said: ‘‘The teaching of all the authorities is con- 
sonant with the proposition that to charge a stranger as a party, to the 
misappropriation of a trust fund, such stranger must knowingly partake 
in the breach of trust,—that he must know or have proof of facts which 
in law characterize the transaction as a breach of trust.’’ 

Inasmuch as plaintiffs failed to plead these essential elements, the 
paragraphs were properly stricken and, as a result, the complaint was 
properly dismissed for failure to state a valid claim against this 
defendant. The petition for rehearing is denied. _ 


Bank Chargeable with Interest from Date of Demand 


Letts v. Hancock Bank, Supreme Court of Mississippi, 15 So. Rep. (2d) 
775 (see 61 B. L. J. 163) 


Where a bank acting as depository for a lessor of rentals under 
oil, gas and mineral lease received by the bank from lessee’s assignee 
is chargeable with interest on said rentals, interest should begin as 
of the date demand is made upon the bank for the payment of the 
money. 


On suggestion of error. 
Suggestion of error sustained in part. 
For former opinion, see 15 So. 2d 422. 


ROBERDS, J.—The judgment herein charged appellee Bank with 
legal interest from the respective dates the rentals were received by it 
from the Texas Company. It is now suggested that if the Bank is 
chargeable with interest, it should begin December 11, 1939, the date 
demand was made upon the Bank for payment of the money. This 
point was not argued on the original appeal, but we think the contention 
is well taken. The suggestion of error is sustained to that extent, and 
the judgment will be modified so as to charge appellee with interest 
from above date. Suggestion of error sustained in part. 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 753. 





Gift of Bank Deposit 

Q. What are the essential elements which constitute a valid gift of 
a bank deposit? 

A. The essential elements which constitute a valid gift of a bank 
deposit are the intention of the donor to make a gift, actual or construe- 
tive delivery, and acceptance by the donee. Kelly v. Huplits, Pa., 157 
Atl. Rep. 704. 49 B. L. J. 306. § 606 B. L. J. Digest. 


Indorsement Without Recourse 

Q. What is the liability of an indorser who indorses a note without 
recourse and negotiated the note by false representations? 

A. An indorsement without recourse indicates a purpose not to assume 
liability on the note for its payment and is sufficient to transfer title, 
provided there is no fraud, concealment, or misrepresentation. Such an 
indorser is not relieved from liability if there is evidence of fraud. 
Evans v. First Nat. Bank, Nebr. 297 N. W. 154. 58 B. L. J. 564. 
§695 B. L. J. Digest. 


Instrument Referring to Contract 


Q. Is a note bearing the words ‘‘subject to terms of econtract,’’ 
negotiable ? 

A. No. These words make the payment of the note conditional and, 
therefore, non-negotiable. Verner v. White, Ala., 108 So. Rep. 369. 
43 B. Li. J. 785. 

Lost Paper 

Q. Where a bank forwards a check for collection and learns that 
it has not been delivered to the addressee, what steps should it take? 

A. The bank should protest the check as a lost instrument. Matlock v. 
Citizens National Bank, Idaho, 250 Pac. Rep. 648. 44 B. L. J. 15, 25. 
§ 300 B. L. J. Digest. 

Negotiability 

Q. A check contained the statement that it is ‘‘void unless and until’’ 
title to certain premises is taken by the payee. Is the check negotiable? 

A. No. The check is non-negotiable because the payment is con- 
ditional upon the acquisition of title by the payee. Irving Trust Co. v. 
Leff, N. Y., 171 N. E. Rep. 569. 47 B.L.J. 599. § 978 B. L, J. Digest. 
Editor’s Note: Answers to questions may not be applicable to all jurisdictions. 
304- 





Judirial Crends 


Digest of Decisions on “ Note Given to Deéceive 
Bank Examiner” 


A person who signs a note payable to a bank and delivers it to the 
bank for the bank’s ‘‘temporary accommodation,’’ will be liable on the 
note upon the failure of the bank even though he received nothing from 
the bank in return for his note. Brand v. Korth, Tex., 99 S. W. Rep. 
(2d) 285. 54 B.L. J. 216. 


A bank cannot enforce a note against the maker where the note was 
given without consideration to enable the bank to escape criticism by 
the bank examiner, and it was agreed between the parties that the 
maker would not be called upon to pay. Central Nat. Bank v. Lawson, 
Tex., 7S. W. Rep. (2d) 915. 46 B. L. J. 74. 


A person who gives a note to a bank without receiving consideration, 
to enable the cashier to cover a doubtful loan and escape the criticism 
of the bank’s finance committee, it being understood between the cashier 
and the maker that no liability shall attach to the note, will not be held 
liable on the note. McConnell v. McCleish & Thomas, Tenn., 19 S. W. 
Rep. (2d) 215. 46 B. L. J. 940. 


A person, who has indorsed a note held by a bank, will not be per- 
mitted to defend, when sued by the receiver after the failure of the bank, 
on the ground that he signed merely for the purpose of making the 
financial condition of the bank look more favorable to the examiner 
upon an approaching examination, and that it was understood that 
his indorsement was to be erased after the examiner had finished the 
examination and left. Hayes v. Addy & Kaul, Kan., 32 Pac. Rep. (2d) 
343. 51 B. L. J. 748. 


A person who signs and delivers a note to a bank at the request 
of the bank so that the note can be shown to the bank examiner for the 
purpose of deceiving him as to the true state of the bank’s affairs will 
not, when sued upon the note, be permitted to defend on the ground 
that he received no money or other consideration for the note. Bay 
Parkway National Bank v. Shalom, N. Y., 200 N. E. Rep. 685. 53 
B. L. J. 513. 


805 
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A person who gives his note to a bank for the purpose of dressing up 
the bank’s portfolio for the benefit of the banking department, will be 
compelled to pay the note even though the president of the bank agreed 
that he would not be called upon for payment. Cozad State Bank v. 
McLaughlin, Nebr., 258 N. W. Rep. 36. 52 B. L. J. 312. 


One who indorses or signs a note for the accommodation of a bank 
so that the vice-president can make ‘‘a showing before an impending 
meeting of the board of directors’’ is not liable to the bank thereon. 
Midwest State Bank v. Gehan, S. D., 205 N. W. Rep. 317. 48 B. L. J. 391.. 


In an action by a bank against the maker of a note the latter alleged 
that he made the note at the request of the president of the bank, who 
assured him that he would not be held liable on the note, and that the 
president used the note in obtaining a loan from the bank. It was held 
that the maker was liable; the note was supported iby a sufficient con- 
sideration since money was advanced to a third person. McClure v. 
Farmers’ & Merchants’ Bank of Jackson, Ga., 148 S. E. Rep. 341. 
46 B. L. J. 875. 

One who gives his note to a bank without consideration at the request 
of the president, as a favor to the president and without knowledge 
that the capital of the bank is impaired and that the bank commissioner 
has insisted upon the impairment being made good, will not be liable 


on the note upon the failure of the bank. Iglehart v. Todd, Inc., 173 
N. E. Rep. 289. 48 B. L. J. 9, 19. : 


Where a person gives his note to a bank for the purpose of concealing 
the fact that the bank has purchased shares of its own stock until the 
stock can be disposed of to others, and the bank fails while the note is 
still in its possession, the maker will not be liable to the bank. Brown- 
ing v. Fuller, Va., 149 S. E. Rep. 462. 47 B. L. J. 140. 


The president of the defendant corporation, who was also a director 
of the plaintiff bank, executed a note to the bank in the name of the 
corporation without the knowledge or authority of any of the trustees 
or stockholders of the corporation, without consideration and for the 
purpose of making it appear that capital of the bank was unimpaired. 
Upon the insolvency of the bank, it was held that the corporation was 
not liable, the note having been given without consideration and it not 
appearing that the creditors had sustained a loss through the transaction. 
Mansfield State Bank v. Leslie Hardware Co., Wash., 219 Pac. Rep. 15. 
41 B. L. J. 68. 


A person who indorses a note payable to a bank at the request of an 
official of the bank, so that the note ‘‘will pass the bank examiner”’ will 
be liable on his indorsement even though he is given to understand 
that the bank will not attempt to enforce the note against him. First 
National Bank v. Parks, Ala., 170 So. Rep. 80. 54 B. L. J. 53. 
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Two persons indorsed for accommodation a note, made by a corpora- 
tion and held by a bank, at the request of an officer of the bank to 
make the ‘‘note look good in the eyes of the bank examiner,’’ and on 
the understanding that they would never be called upon to pay the note. 
In an action on the note by the bank, where it was not shown that it was 
used to impress the bank examiners or that it had any effect upon the 
creditors of the bank, it was held that the indorsers were not liable. 
Quincy Trust Co. v. Woodbury, Mass., 13 N. E. Rep. (2d) 377. 55 
B. L. J. 460. 


Where a person signs a note as indorser or maker and delivers it to 
a bank for the purpose of covering up an excessive or bad loan, making 
the bank’s capital appear to be unimpaired or making the assets of 
the bank appear stronger upon an examination by the banking depart- 
ment, the person signing the note will be held liable to the bank on it 
notwithstanding the fact that a director or some officer of the bank 
promised that it would never be enforced and would ibe returned after 
the bank’s affairs had been examined The fact that he received no 
consideration for his signature is likewise no defense. Having executed 
the note for the purpose of making it appear to be a valid asset of the 
bank he will be estopped to deny his liability. Allen v. First: National 
Bank, 127 Pa. 51, 17 Atl. Rep. 886, 1 B. L. J. 341; State Bank of Moore v. 
Forsyth, 41 Mont, 24Y, 108 Pac. Rep. 914, 27 B. L. J. 691; Skagit State 
Bank v. Moody, Wash., 150 Pac. Rep. 425, 32 B L. J. 685; Bank of 
Dexter v. Simmons, Mo., 204 S. W. Rep. 837, 35 B. L. J. 719; 37 
B. L. J. 351; Slater v. Union Station Bank, Mo., 222 S. W. Rep. 993, 
37 B. L. J. 631; First National Bank v. Hubbard, Mo., 240 S. W. Rep. 
854, 39 B. L. J. 458; First National Bank v. Baer, Pa., 120 Atl. Rep. 
815; 40 B. L. J. 720; Engen v. Matthys, N. C., 196 N. W. Rep. 550, 
41 B. L. J. 357; Cedar State Bank v. Olson, Kans., 226 Pac. Rep. 995, 
41 B. L. J. 639; Moncrief v. Bank of Lake, Ark., 263 S. W. Rep. 393, 
42 B. L. J. 58; First National Bank v. Pohland, Wis., 206 N. W. Rep. 
74, 43 B. L. J. 239; Rogers v. First State Bank, Colo., 243 Pac. Rep. 
637, 43 B. L. J. 450; Bernard v. First National Bank, Okla., 263 Pac. 
Rep. 150, 45 B. L. J. 545; Security National Bank v. Bohnfeld, Okla., 
267 Pac, Rep. 631, 45 B. L. J. 742. 


A bank director gave to the bank his note secured by collateral, to be 
used as an apparent asset of the bank for the purpose of improving its 
financial standing. He received no consideration for the note and it 
was agreed that no interest would be paid, that the collateral would 
be returned when the impairment in the bank’s capital was removed and 
that the note would not be enforced unless the bank went into liquidation. 
This agreement was ratified by the directors and stockholders of the bank. 
It was held that the director was nevertheless liable on his note. Lawrence- 
Cedarhurst Bank v. Ruth, 294 N. Y. Supp. 810. 54 B. L. J. 535. 
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A cashier of a bank has no authority, in taking a deed of trust 
securing a note held by the bank, to agree with those signing the deed 
that it will not be foreclosed, explaining that the purpose of the bank 
in taking the deed is to show it to the bank examiner. Miles v. Atlanta 
National Bank, Texas, 71 S. W. Rep. (2d) 933. 51 B. L. J. 687. 


Where the directors of a bank give their note to the bank, without 
consideration, to make up a shortage in the bank’s assets and the note 
' is subsequently charged off, the surplus being reduced by a correspond- 
ing amount, the directors will not be liable on the note in an action 
iby the banking commissioner after the bank’s failure. Denny v. Wood, 
Ky., 37 S. W. Rep. (2d) 51. 48 B. L, J. 913. 


A bank director who gives a note to make an appearance of assets 
so as to enable the bank to continue business, it being understood that 
he will not be held liable on the note, is estopped, upon the insolvency 
of the bank, to allege want of consideration. The note is collectible by 
the bank’s receivers. Williams v. Barringer, 8. C., 158 S. E. Rep. 735. 
48 B. L. J. 825. 


A person, whose signature appears as co-maker on a note held by 
a bank, will not be permitted to defend an action on the note, brought 
after the insolvency of the bank, by saying that he received no considera- 
tion for signing the note but that he signed it at the request of the 
cashier because the bank was being examined and his signature would 
make it possible for the note to pass the bank examiner’s scrutiny. 
First National Bank v. Brownson, Tex., 106 S. W. Rep. 1076. 54 
B. L. J. 733. 


A bank director gave his note for $1,000 to the bank under an agree- 
ment that he would not be required to pay it until the bank’s surplus, 
undivided profits, capital, and stockholders’ double liability had been 
exhausted. In an action on the note by the bank’s receiver, the director 
was held liable. Heath v. Turner, Ky., 77 S. W. Rep. (2d) 9. 52 
B. L. J. 323. 


Where a person gives his note to a bank, of which he is not a stock- 
holder or officer, without receiving any value for the note and solely for 
the purpose of making the bank’s assets appear sound to the bank 
examiner, the bank will not be permitted to enforce the note unless the 
bank is insolvent and the rights of its creditors are involved. First 
National Bank v. Stephen, Ill., 9 N. E. Rep. (2d) 653. 54 B. L. J. 753. 


A person who signs .and delivers a note to a bank, which can be 
used as an apparent assets of the bank, will be liable on the note in 
spite of the fact that the bank, at the time of taking the note, agrees 
in writing that the note will never be enforced against the maker. Mount 
Vernon Trust Co. v. Bergoff, N. Y., 5 N. E. Rep. (2d) 196. 54 
B. L. J. 150. 





INVESTMENT AND FINANCE 
Edited by OSCAR LASDON 


Interest Rates 


HE present pattern of in- 

terest rates will probably be 
maintained for the duration of the 
war, according to a review of 
“United States Government Se- 
curities and the Money Market,” 
issued by the Bankers Trust Com- 
pany of New York. Continuing 
Federal Reserve System open 
market operations and purchases 
of Treasury bills offered by mem- 
ber banks, it is remarked, will sup- 
ply the reserves necessary for such 
stability. 

With reference to interest rates 
in the post-war period, the survey 
also anticipates little variation 
from present levels. This forecast 
is based on Government and Fed- 
eral Reserve policy. Of course, the 
exact structure of rates and se- 
curity prices may not be main- 
tained, but it is not likely that any 
material price decline in Govern- 
ment obligations will be permitted. 
The post-war period, it is pointed 
out, will be a period of adjustment 
when the refunding problem will 
be great and 'the maintenance of a 
high degree of confidence will be 
essential. “Cost to the Govern- 
ment and risks involved for both 
the Government and the banking 
system would be too great,” states 
the survey. “In their own in- 
terests the banks will probably 
give full support and co-operation 


to the Government in its efforts to 
maintain stability in the price of 
its securities.” 

Maintaining stability of long- 
term rates over a period of years, 
it is cautioned, does not neces- 
sarily mean that all rates will con- 
tinue to be pegged precisely at 
present levels. ‘The probabilities 
are that changes will occur in 
short-term rates. Noteworthy is 
the fact that stabilization, in it- 
self, leads to changes in the rate 
structure; as the fear of fluctua- 
tions in longer-term obligations is 
removed, the inducement to invest 
in short-term issues is diminished. 
As short-term rates rise, and as 
the Federal debt gets into more 
manageable shape, the spread be- 
tween short and long-term rates 
will narrow. 


Bank Investments 


The Bankers Trust survey also 
observed that Treasury borrowing 
policy has been designed to pre- 
serve the liquidity of the banking 
system. During 1942, no Treasury 
securities offered to commercial 
banks for subscription matured 
more than ten years from the date 
of issue. In fact, most of the obli- 
gations offered the banks had much 
shorter maturities. Since Pearl 
Harbor, over half the total in- 
crease in commercial bank hold- 
ings of Government securities has 
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been in the form of three-months 
Treasury bills and one year cer- 
tificates of indebtedness. 

In this connection, the accom- 
panying table is of interest. It 
illustrates the shortening average 
maturities of bank bond portfolios. 
The figures are based on Treasury 
information pertaining to approxi- 
mately 6,000 commercial banks. 
Both direct and guaranteed U. S. 
Government obligations are cov- 
ered in this analysis. 


Oct. 31, 
1941 


15.8 
42.0 
22.7 


Issues Due or Callable 
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deter them from taking advantage 
of market price differentials. Com- 
mercial banks, however, find these 
partially tax-exempt issues are 
often preferable over the other 
issues. 

From December 31, 1942 to 
October 31, 1943, life insurance 
and savings bank holdings of tax- 
exempt issues declined over $2 bil- 
lion. Government agencies, trust 
funds and Federal Reserve bank 
holdings declined over $1 billion. 
Per Cent of Total as of 

Oct. 31, 
1942 
26.7 
31.8 
31.8 


Oct. 31, 
1943 


39.3 
25.7 
28.3 


14,2 6.0 4.0 


The survey also comments on 
the declining volume of -Govern- 
ment tax-exempt obligations avail- 
able for investment. Because these 
tax-exempts are maturing in large 
volume over the next few years, 
only slightly more than $18 billion 
will be outstanding at the end of 
1946. 

Greatest demand for these par- 
tially tax-exempt securities, it is 
noted, originates with commercial 
banks. On the other hand, the 
greatest potential source of sup- 
ply is to be found in the holdings 
of the life insurance companies, 
the savings banks, U. S. Govern- 
ment agencies and trust funds, and 
the Federal Reserve banks. These 
institutions are continually switch- 
ing out of their tax-exempts into 
taxable issues; their practical im- 
munity from taxation does not 


17 1.1 
2.0 1.6 


Commercial bank holdings, how- 
ever, increased by over $1.6 billion 
during this same period. 


Tax Institute Symposium 


Taxation and inflation were the 
subject matter of the many 
papers that were presented at the 
recent annual symposium of the 
Tax Institute. Professor Alvin H. 
Hansen of Harvard University 
voiced his opposition to any pro- 
posals which would limit the tax- 
ing power of the Federal Govern- 
ment. In particular, he condemned 
the proposed constitutional amend- 
ment which would deprive Con- 
gress of the power to impose in- 
come tax rates in excess of 25 per 
cent. If such a limitation on the 
higher rates were accepted, he 
asked, what would preclude an 
additional amendment which would 
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raise exemptions to $3,500 and 
limit the rate on lower income 
groups? Government credit, he 
emphasized, is the foundation of 
our whole financial structure and 
it must be maintained. 

J. W. Oliver, corporation execu- 
tive, urged the creation, by Con- 
gress, of an independent agency 
vested with the obligation of in- 
vestigating ‘all phases of the tax 
law. He suggested that the agency 
be completely free of the Bureau 
of Internal Revenue and that its 
main function be that of recom- 
mending appropriate tax meas- 
ures. Mr. Oliver was of the opinion 
that pressure groups, which hinder 
Congress from enacting the best 
tax legislation, would have less in- 
fluence if an independent agency 
were recommending tax measures 
to Congress. 

According to Marius Farioletti 
of the U.S. Treasury Department, 
a Federal retail sales tax would 
generate inflationary as well as de- 
flationary pressure. But even if 
it were concluded that a sales tax 
had a net deflationary effect, he 
remarked, it would not contribute 
significantly to the wartime anti- 
inflationary program. In any 
event, he warned, the inflationary 
aspects of ‘the sales tax would be 
a disrupting factor; it would con- 
flict seriously with existing price 
and wage stabilization machinery, 
so that its imposition would be a 
risky undertaking. Mr. Farioletti 
cited the Office of Price Adminis- 
tration’s statement that “general 
commodity taxation and price con- 
trol do not go together.” He also 
noted that the Director of the 
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Office of Economic Stabilization 
told the House Ways and Means 
Committee that he did not think 
he could hold the line against in- 
flation if a 10 per cent retail sales 
tax were levied. 

In connection with inflation in 
land values, Homer Hoyt of the 
Regional Plan Association ob- 
served that there are fundamental 
reasons for not expecting a repe- 
tition of the urban land boom of 
the ‘20s. In the first place, the 
nation’s rate of population growth 
—particularly the rate of urban 
population growth—is tapering 
off. Consequently, a boom cannot 
be so easily generated on the prom- 
ise of an ever-expanding popula- 
tion. Furthermore, improved tran- 
sit facilities through the use of 
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the automobile have increased the 
suburban area available for home 
building. Within the radius of 50 
miles from the center of any 
metropolis, there is a supply of 
land far in excess of ordinary 
needs and hence the prices of most 
of that land cannot be subjected 
to monopolistic control. In addi- 
tion, it appears probable that the 
trend of decentralization will con- 
tinue, so that central areas will 
continue to lose and land values 
continue to fall. 

Concerning the present farm 
land boom, Seth D. Sims of the 
U. S. Department of Agriculture 
stated that it was the Depart- 
ment’s conclusion that a stiff tax 
on speculative gains offered the 
best single remedy for heading off 
this boom. Such a levy would re- 
quire speculators to pay a tax of 
90 per cent of the profits made, 
where sales occur within two years 
of date of purchase. Such a meas- 
ure, in itself, it is maintained, 
would go a long way toward stop- 
ping the type and scale of specula- 
tion which has contributed con- 
siderably to land booms in the past. 

A complete account of the sym- 
posium proceedings will be pub- 
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lished shortly by the Tax Insti- 
tute. 


Trust Business 


At the Mid-Winter Trust Con- 
ference of the American Bankers 
Association, Henry A. Theis, 


. President of the Trust Division, 


called attention to the fact that 
there are approximately 2,800 
banking institutions engaged in 
trust business. And on the basis 
of a study made two years ago, 
about 60 per cent of the number 
of trust accounts produced less 
than $1,200 a year in income. 
Thus, contrary to popular impres- 
sion, it is evident that trust in- 
stitutions serve many persons of 
small means. 

As trustees of these people, the 
banks represent thousands of bene- 
ficiaries of small and large means 
who are not organized, many of 
whom are in no position to speak 
for themselves. As their trustees, 
Mr. Theis comments that the 
banks have both the right and re- 
sponsibility to speak on their be- 
half in opposition to unsound 
legislation and in support of con- 
structive measures. 


WHO PAYS THE TAXES? 


Here are some estimates of the Treasury Department on the productivity, from 
a revenue viewpoint, of the various income groups. These estimates are for 1943. 


Income Group 


$100,000 and over 


Tax 
Collections 
$4,288,000,000 
2,117,000,000 
2,618,000,000 
1,710,000,000 
1,256,000,000 


No. of 
Taxpayers 
37,253,000 

5,221,000 

1,495,000 

87,000 
8,270 


This data supports the conclusion that even heavier taxation on the higher income 
groups would be productive of little revenue. 
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WAR MEMO x. 


To keep the Axis from our shores, 


keep after that ‘‘10% of gross payroll” 


goal in War Bonds, through the 


Payroll Savings Plan! 


Mortgage Moratorium Revision 


Prominent among recent efforts 
to secure a revision of the New 
York State mortgage moratorium 


law are the activities of the New - 


York State Chamber of Commerce. 
Three main suggestions are ad- 
vanced by the Chamber as the 
basis for the gradual end of the 
‘moratorium law. These would re- 
quire: 

1. Amortization payments of at 
‘least 2 per cent upon the principal 
of the mortgage, 

2. Reorganization or refinanc- 
ing of mortgages where funds for 
that purpose are obtainable at 
reasonable rates. 

3. Owners to maintain the prem- 
ises in good condition. 


The New York State legislature 
has already adopted the 2 per cent 
amortization provision. 


\ 
e 


ALREADY LOCKED 


Ir was one of those days when 
there was nothing doing in the 
branch bank of a small town. The 
staff had moped through the day 
until it was time to close. “Three 
o’clock,” the manager finally said 
to a clerk. “Go and lock the 
front door.” The clerk returned 
in a few seconds and said, “Excuse 
me, sir, but the front door is 
locked. We forgot to open it this 
morning.”—Neal O’Hara in Bos- 
ton Traveler. 





CURRENT 


ARTICLES 


In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature 
of banking. Arranged by subjects, there is given a brief 
description of all articles of current interest with a reference 
to the source so that those interested may refer to the. source 


material if so desired. 


Advertising—New Business 

Directors As Trust Busimess- 
getters. Banking. February, 1944. 
P. 30. The views of three well- 
known trust authorities on how 
directors can assist trust depart- 
ments in developing new business. 


Bank Accounting 
Fourteen Ideas For Improving 
Bookkeeping Routime. O. B. 
Lovell. Bankers Monthly. Feb- 
ruary, 1944. P. 64. 


Bank Operations 


One Hundred Timely Sugges- 


tions For Streamlining Bank 
Operations. Compiled by O. B. 
Lovell. National Auditgram. Feb.- 
ruary, 1944. P.22. A continua- 
tion from the January issue of a 
series of suggestions for improv- 
ing bank operations. 


Banks and the War 
Why Banks Are “Locally 
Needed.” Banking. February, 
1944. P. 23. Sets forth the rea- 
sons why banks in the Detroit area 
are “locally needed” as a guide 
to banks in other parts of the 
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country seeking to be thus classi- 


fied. 


Consumer Credit 
Consumer Credit Interest Rates. 
L. L. Mohlke. Mid-Western 
Banker. February, 1944. P. 10. 
Getting Small Loans. D. Z. 
Albright. Burroughs Clearing 
House. February, 1944. P. 19. 


Savings and Loan Executives 
Approve Personal Loans. Am. 
Banker. 2/2/44. P. 2. <A poll 
of executives of 34 insured sav- 
ings and loan associations indi- 
cates that a majority favor legis- 
lation which would permit the sav- 
ings and loan associations to make 
personal loans. 


Contract Termination 

Provisions For Contract Ter- 
mimation. Monthly Letter Na- 
tional City Bank of New York. 
February, 1944. P. 15. 


Country Banking 
Aiding Agriculture. Robert 
Strickland. Burroughs Clearing 
House. February, 1944. P. 13. 
Farm Land Inflation: Are We 
On the Way? Marie Puhr. Great 
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Lakes Banker. 
P:-3: 


The Future of the Small Coun- 
try Bank. F. Raymond Peterson. 
Mid-Continent Banker. February, 
1944. P. 7. 


How Georgia Banks Help 
Farmers. J. P. Culpepper. Bank- 
ing. February, 1944. P. 46. 
“Every rural banker should be in- 
terested in helping our farmer cus- 
tomers get their financial house in 
order, and many other phases of 


Credit 


February, 1944. 


Credit 


Contractors’ Problems In Con- 
tract Termination. J. H. Barrett. 
Robert Morris Associates Bul- 
letin. February, 1944. P. 173. 

Light Plane Financing and 
Post-War Outlook. H. A. Shaf- 
fer. Robert Morris Associates 
Bulletin. February, 1944. P. 187. 


Exchange Charges 

Absorption Ban Seen Leading 
To Regulation of Service Charges. 
Am. Banker. 2/2/44. P. 1. Rep- 
resentative D. Emert Braum- 
baugh, recently elected Republican 
member of Congress, and president 
of the First National Bank, Clays- 
burg, Penn., testifies on behalf of 
the Brown Bill to exempt exchange 
collections from the definition of 
interest on demand deposits. He 
keyed his support of the bill to 
his desire to protect the con- 
tinued healthy existence of the 
country banks and said that the 
Reserve Bank’s ruling would tend 
to bring under Federal regulation 
all bank service charges. 
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Absorption of Exchange 
Charges. Federal Reserve Bulle- 
February, 1944. P. 126. 


Asks Regulation Q Ban Repeal 
To Aid Small Banks. Am. Banker. 
2/1/44. Ben DuBois, secretary, 
Independent Bankers Association, 
testified before the House Banking 
Committee on behalf of gmall 
banks, urging passage of Repre- 
sentative Brown’s bill to exempt 
the absorption of collection and 
exchange charges from the Re- 
serve Board’s definition of interest 
as carried in the revised Regula- 
tion Q. 

Exchange Charge Records Re- 
quire One Extra Employee. M. C. 
Leonard. Bankers Monthly. Feb- 
ruary, 1944. P. 63. 


Exchange Charges May Pre- 
vent Checking Accounts In Post 
Offices. Ervin F. Stepanek. Bank- 
ers Monthly. February, 1944. 
P. 62. 


tin. 


Export Trade 


What U. S. Exporters Say 
About Credit Terms, Postwar Or- 
ders and Prices. Philip J. Gray. 
Export Trade & Shipper. Feb- 
ruary 14, 1944. “P. 9. Replies to 
questions included in 31st semi- 
annual survey of Latin American 
markets by the Foreign Credit In- 
terchange Bureau. 


German Banking 


German Banking and Its Per- 
sonnel. ‘The Banker. London. 
February, 1944. P. 93. 





316 THE BANKING 


Government Competition 


Farm Region Banks Choked by 
Government Lending Agencies. C. 
M. Harger. The Banker. Feb- 
ruary, 1944, P. 20. 


Interest Rates 


Interest Rates After the War. 
Hargreaves Parkinson. (British) 
Journal of the Institute of Bank- 
ers. London. January, 1944. P. 5. 


International Banking 

International Currency—Gold 
vs. Bancor or Unitas. Benjamin 
M. Anderson. Am. _ Banker. 
2/4/44. P. 1. Analyzing the 
Keynes and White plans for inter- 
national monetary stabilization, 
and finding them resting basically 
upon coercion of peoples and of 


nations analogous to the coercion 
by which the money and the peo- 
ple have been controlled in Ger- 
many, Dr. Anderson says that he 
looks forward to the return to 
the gold standard. 


London Looks 


At Post-War 
Finance. Frank Plachy. Bur- 
roughs Clearing Hiouse. February, 
1944. P. 16. 

Sterling Bloc Cohesion? Paul 
Bareau. (British). The Banker. 
London. February, 1944. P. 76. 


Investments 
Investment Management. Ralph 
R. Fairchild. Mid-Western 
Banker. February, 1944. P. 14. 
Savings Bank Investment Prac- 
tice. “J. Reed Morss. Banking. 
February, 1944. P. 25. The 
author is vice-president of the 
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Boston (Mass.) Five Cents Sav- 
ings Bank and is chairman of the 
Committee on Investments, Sav- 
ings Division, American Bankers 
Association. This article is based 
on studies made by that commit- 
tee. 

Smaller Banks Advised To Keep 
Their Deposits Well Invested. 
Russell M. Colwell. The Banker. 
February, 1944. P. 4. 


Mortgages 
Multiple Unit Loans. Samuel 
A. Green. Savings and Loans. 
February, 1944. P. 26. 
Postwar Mortgage Planning. 
John H. Scott. Savings and 
Loans. February, 1944. P. 27. 
Progress In Housing Depends 
on Finance. L. Morgan Yost. 
Savings and Loans. February, 
1944. P. 4. 


National Debt 

The Federal Budget, 1944 and ° 
1945. Monthly Letter National 
City Bank of New York. Feb- 
ruary, 1944. P. 17. 

The New Budget. Federal Re- 
serve Bulletin. February, 1944. 
P. 119. 

The Structure of the National 
Debt. E. Victor Morgan. (Brit- 
ish) The Banker. London. Feb. 
1944. P. 81. 


Personnel 
The Accelerated Trend Toward 
Unionization of Financial Institu- 
tions. U. V. Wilcox. Southern 
Banker. February, 1944. P. 24. 
A discussion of recent trends by 
a Washington authority. 
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C. I. O. Would Organize Bank 
Employees. ‘The Banker. Feb- 
ruary, 1944. P. 9. 


Courtesy im a Bank. The 
Banker. February, 1944. P. 3. 


Grading of bank Staffs. R. B. 
Burgess-May. (British) The 
Banker. London. February, 1944. 
P. 90. 


New Minimum Hourly Rates. 
William Powers. Banking Feb- 
ruary, 1944. P. 35. While con- 
centrating on maximum pay rates 
bankers should not forget that the 
the Fair Labor Standards Act 
also provides for minimum pay 
rates and that a new minimum 
rate becomes effective in 1945. 


Salary Stabilization. Leslie K. 
Curry. National Auditgram. Feb- 
ruary, 1944. P. 5. A detailed 
discussion of the problem of salary 
stabilization under the Economic 
Stabilization Act. 


Post-War 


The Banks and Post-War Re- 
construction. (British) The 
Banker. London. February, 1944. 
P. 70. 


What Is Ahead for Banks? 
Marcus Nadler. Mid-Western 
Banker. February, 1944. P. 7. 


Protest 


In Defense of Protesting. C. 
W. Fishbaugh. Banking. Feb- 
ruary, 1944. P. 45. “Protest- 
ing is sound, profitable and fair. 
Country bankers need this protec- 


tion. 


Service Charges 


A Charge of 30 Cents per cus- 
tomer Would Equal Exchange 
Charges. J. H. Peters. Bankers 
Monthly. February, 1944. P. 76. 

Depositors Deserve Earning 
Credits! R.A. Bezoier. Bankers 
Monthly. February, 1944. P. 61. 

Let’s Be Fair To Customers In 
Computing Service Charges. Theo- 
dore Rokahr. Bankers Monthly: 
February, 1944. P. 59. 

We Eliminated the Service 
Charge Credit. R. M. Mohn. 
Bankers Monthly. February, 
1944. P. 60. 


Stockholders 


What Stockholders Think 
About. The Exchange. February, 
1944. P. 15. 


Taxation 


A Corporate Tax Cushion For 
Early Post-War Years. George 
E. Barnes. The Exchange. Feb- 
ruary, 1944, P.1. 

Recent Developments in Taxa- 
tion of Banks. W.L. J. Patton. 
National Auditgram. February, 
1944. P.12. <A discussion of re- 
cent development of interest and 
importance to banks with respect 
to (1) deductions for bad debts, 
(2) capital gains and losses and 
(3) recovery exclusions. 


Trust Department 


Employes Trusts. ‘Trusts and 
Estates. February, 1944. P. 144. 


How a President Can Help His 
Trust Department. Percy C. Ma- 





THE BANKING LAW JOURNAL 


BANK 
ACCOUNTING 


AND 


AUDIT CONTROL 
By 
JAMES E. POTTS 


Auditor 
Tue First Natronat Banx or Boston 
Boston, Mass. 


cd 


; BOOK is a study of account- 
ing and audit control as applied 
to banking. It starts with a typical 
statement of a large bank. This is 
broken down into a more detailed 
list of accounts and each account 
is then traced back to the trans- 
actions which gave rise to it. In 
so doing the accounting procedure 
involved is studied and also the 
audit control factors which may 
be applicable in each case. 

. The book is profusely illustrated 
with various forms used for audit 
control. It should be of value 
not only to the student of bank 
accounting but to comptrollers, 
auditors and bank executives in 
general as well as to public account- 
ants and bank examiners. 


Price $4 delivered 


iaieseieneniaiateatanten 


a | 
| BANKERS PUBLISHING Co. 1 
465 Main Street, Cambridge, Mass. ] 


Please send me on approval a copy of 
| “Bank Accounting and Audit Control” by 
— E. Potts. At the end of 5 days I 

will either remit $4 or return the book. 


deira, Jr. Trusts and Estates. 
February, 1944. P. 144, 


Investing Under Prudent-Man 
Rule. Richard P. Chapman. 
Trusts and Estates. February, 
1944. P. 183. 

New Business and Estate Plan- 
nmg. Trusts and Estates. Feb- 
ruary, 1944. P. 154. 


Objectives of Intermediate Ac- 
counting. Richard G. Stockton. 
Trusts and Estates. February, 
1944. P. 170. 

Progress of Common Trust 
Funds. George C. Barclay. Trusts 
and Estates. February, 1944. 
P. 175. 

Retention of Own Stock In 
Trust. Austin W. Scott. Trusts 
and Estates. February, 1944. 
P. 200. 

Tax Changes. William A. Stark. 
Trusts and Estates. 
1944. P. 203. 

Trust Business In Smaller 
Banks. Gilbert ‘T. Stephenson. 
Trusts and Estates. February, 
1944. P. 179. 

The Trust Man of Tomorrow. 
A. L. M. Wiggins. Trusts and 
Estates. February, 1944. P. 126. 


February, 


Buy... 
War Bonds 
for a Good 


Investment .. 





Trust Policies for the Future 


By RAYMOND H. TROTT 
Vice-President, Rhode Island Hospital Trust Company, Providence, R. I. 


The following article is part of an address made before the 
Mid-Winter Trust Conference in New York. The author 
believes that trust services must be made available to people 


of small means. 


LTHOUGH trust institutions 
continue to enlarge the value 

and scope of their activities, they 
find themselves beset with many 
problems. 


Some of these are old 
ones accentuated by wartime con- 
ditions; others arise out of the 
present emergency. There is no 
question but that the public will 
continue to demand the services of 
trust institutions, and trust insti- 
tutions must be prepared to meet 
this demand. They will find them- 
selves faced with more exacting 
requirements from a _ constantly 
growing number of people. It is 
probably safe to say that the num- 
bers of accounts and the lists of 
customers will increase in consid- 
erably greater ratio than the 
volume of assets. 

Now more than ever, trust in- 
stitutions must take an account of 
stock. They must examine them- 
selves critically and, where faults 
are found, they must take the 
necessary steps to correct them. 
They must prepare for a changing 
world. 

In reviewing the past twenty 
years of trust business, it will 
easily be seen that a very great 


deal has been accomplished—far 
more probably than would have 
been envisaged in 1924. Trust in- 
stitutions have become entrenched 
in our economic picture. The con- 
servation and protection of accu- 
mulated wealth is a recognized 
necessity, and in the eyes of the 
public the trust institution is now 
becoming the recognized agency 
for this protection. But there are, 
we must clearly see and readily 
admit, certain obligations that the 
accumulation and protection of 
wealth entail. The owners and con- 
servers of wealth can exist only in 
so far as they meet the demands 
of public necessity. And these 
demands have changed and prob- 
ably will continue to change. Trust 
institutions must not only recog- 
nize these demands but, where they 
are sound and equitable, support 
them, and where they are unsound, 
oppose them. 

In the Statement of Principles 
which they have adopted, trust in- 
stitutions have clearly set forth 
the fundamentals upon which their 
business is based, and the public 
has a standard upon which to 
predicate its demands. Other co- 
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operative statements with certain 
groups have established other 
guides and set specific standards. 
Continued emphasis should be 
placed upon the Statement of 
Principles, and conscientious ef- 
forts should be made by trust in- 
stitutions to impress upon their 
employees the necessity of con- 
ducting the activities in strict con- 
formity. Efforts should be made 
to obtain public recognition that 
such is being done. This is also 
true of the other cooperative 
agreements governing relations 
with various groups. 

What can be done to make trust 
services available to all persons 
who need them, of small as well as 
of large means? It must be recog- 
nized that whereas trust institu- 
tions now have many small ac- 
counts as well as large ones, in the 
future the smaller accounts will 
probably predominate.. This will 
be due largely to inheritance and 
income tax rates which are now, 
because of wartime necessity, very 
high and which will probably con- 
tinue to be severe. Individual for- 
tunes will be depleted by taxes and 
further accumulations made diff- 
cult. Even though trust services 
are today being made available to 
the customer of small means as 
well as to the customer of large 
means, it is undoubtedly true that 
the average size of accounts will 
tend steadily downward ; and trust 
institutions must prepare accord- 
ingly. The place of the trust in- 
stitution in our social and eco- 
nomic life must now more than 
ever before depend on the smaller 
sized account. 
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In approaching this situation, 
trust institutions must be alive to 
certain fundamentals: 


Report of Trust Policies Committee 


Is there a real need for trust services? 
Is the trust instrument clearly drawn? 


Are the provisions for the administra- 
tion of the-trust practical? 


Unusual and unnecessarily com- 
plicated provisions should be 
avoided if possible, but when they 
are insisted upon, the trust insti- 
tution should be adequately com- 
pensated. Trusts containing un- 
workable provisions or those clear- 
ly contrary to good trust prac- 
tice should of course be declined. 
The common trust fund when per- 
mitted by law and where sur- 
rounded by the recognized safe- 
guards of good form.and careful 
administration is a desirable means 
of handling the investment prob- 
lems of the small accounts. In 
making trust services available to 
the person of small means to a 
greater extent than heretofore, a 
broader field of activity is clearly 
indicated. Trust institutions must 
prepare accordingly. The trust 
institution must be able to show 
an adequate profit on all sizes of 
accounts. The smaller accounts 
must show a: profitable return. 
And ‘this must be brought about 
both by efficient operation and by 
proper compensation. A compre- 
hensive method of figuring costs 
is essential. Careful studies should 
be made toward this end and the 
results efficiently applied. 

Advertising, either singly or 
by groups, is a proper means of 





THE BANKING LAW JOURNAL 


selling trust business. It should 
conform to the standards set by 
the Statement of Principles. Group 
advertising is desirable in com- 
munities where trust institutions 
can find a common ground upon 
which a campaign can be based. 
All advertising should be dignfied 
and restrained, and particular 
care should be taken that it does 
not either directly or indirectly 
seem to be, or carry the implica- 
tion that trust institutions are 
trying to encroach on the field of 
the other professional groups, 
particularly lawyers. 

Personal solicitation of trust 
business is a proper means for 
selling it. Here, too, the stand- 
ards set by the Statement of Prin- 
ciples should govern. 

A geographical survey should 
be made to ascertain if there are in 
this country areas where good 
trust services are not available, 
and if there are such, an effort 
should be made to provide trust 
facilities. 

Young men should be en- 
couraged to make trust business a 
career. To bring it to the atten- 
tion of young men, possibly educa- 
tional institutions should be in- 
duced to provide courses for the 
teaching of trust business. 

It is recommended that the 
Trust Division continue with in- 
creasing vigor its advocacy of the 
adoption of the Prudent-Man Rule 
by the various states. 

The Trust Divison recommends 
that trust institutions, particu- 
larly the larger ones, appoint as 
soon as possible committees of 


BANKS) 


and 


CONSUMER 
CREDIT 


By TOM E. SAVAGE 


1. In view of the present cur- 
tailment in Consumer Credit out- 
standings being brought about as 
@ result of Federal Reserve Regu- 
lation W, should the banks plan 
to contract the functional scope, 
as well as the volume of their 
operations in this field, or should 
they plan to “encroach further,” 
as it is sometimes mistakenly put, 
beyond the fringers of the field in 
which they have already estab- 
lished themselves? 


2. Do the banks have a satis- 
factory legal basis for their pres- 
ent and potential operations in 
this field? 


3. Do the methods used by 
banks in expressing their charges 
to consumers, on business of this 
type, conform to enlightened con- 
sumer standards? 

A 49-page article reprinted 
from the Bankers Magazine. 


Price $1.00 


BANKERS PUBLISHING CO. 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 


their officers and employees who 
will study and formulate plans for 
the conduct and development of 


their business. Such a procedure 
is desirable at all times and is es- 
pecially so at this time because of 
the unusual conditions growing 
out of the war. Also it may be 
advisable in many localities to ex- 
change ideas with other institu- 
tions. In some cases, it may be 
well for local trust or bank asso- 
ciations to undertake this task. 
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HIS book covers every phase 
of the management of an es- 
tate by a bank, acting as 


executor or trustee under a 
will, from the probate of the will tc 
the filing of the final account. 


It includes chapters on the collec- 
tion of assets, custody of the estate, 
commissions and compensation of ex- 
ecutors and trustees, appraisal and 
inventory, debts and claims, continua- 
tion of the decedent’s business, in- 
vestment of estate funds, family al- 
lowance and exemptions, legacies and 
devises, ete. 





A major portion of the book is given 
to decisions involving the investment 
of estate funds by executors and 
trustees. The rules established by the 
statutes and decisions in this respect 
are strict and must be carefully fol- 
lowed. 








The book is based on the statutes of 
the different states and the decisions 
of their courts. In them will be 
found sound arguments showing 
wherein the banking institution is 
preferable to the individual as execu- 
tor or trustee. 
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What happens when 
your hat comes down ? 


ANN 


Somepay the War will be over. 


That'll be quite a day. But what 
about the day after? 


No man knows just what’s going 
to happen then. But we know one 
thing that must not happen: 


We must not have breadlines and 
vacant farms and jobless, tired men in 
Army overcoats tramping city streets. 


That is why we must buy War 
Bonds—now. 


For every time you buy a Bond, 
you not only help finance the War. 


You help to build up a vast reserve 
of postwar buying power. Buying 
power that can mean millions of 
postwar jobs making billions of dol- 
lars’ worth of postwar goods and a 
healthy, prosperous, strong America 
in which there’ll be a richer, happier 
living for every one of us. 


To protect your Country, your 
family, and your job after the War— 
buy War Bonds now! 


Léa 
KEEP BACKING THE ATTACK ! 


The Treasury Department acknowledges with appreciation 
the publication of this message by 


THE BANKING LAW JOURNAL 





